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My  study  concerns  the  role  of  the  judiciary  in  the  process  of  democratic  consolidation.  In  the 
last  30  years,  numerous  countries  have  transitioned  from  authoritarian  to  democratic  rule.  While 
political  scientists  in  comparative  politics  have  allocated  much  attention  to  the  roles  of  the 
legislative  and  executive  branches  of  government  in  the  processes  of  democratic  development, 
much  less  attention  has  been  granted  to  the  judiciary’s  role.  I argue  that  the  independence  of  the 
judiciary  from  the  political  sphere  facilitates  civil  societal  acceptance  of  the  rule  of  law  in  new 
democracies. 

I present  evidence  from  Nicaragua  (the  consolidating  case)  and  Costa  Rica  (the  consolidated 
case)  to  support  this  argument.  In  both  countries,  I interviewed  judicial  officials  and  community 
leaders  concerning  the  judicial  structure  and  societal  opinion  of  the  performance  of  the  criminal 
justice  system.  Additionally,  I performed  survey  research  with  members  of  32  community 
organizations  in  the  two  countries  to  ascertain  civil  society  opinion  concerning  the  independence 
of  judges  and  the  fairness  of  the  justice  system. 
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I analyzed  the  data  from  this  investigation  with  by  nonstatistical  and  statistical  methods.  I used 
a comparative  descriptive  examination  to  ascertain  similarities  and  differences  of  the  Nicaraguan 
and  Costa  Rican  judiciaries.  Despite  differences  in  the  capacity  of  the  two  judiciaries  to  control 
social  behavior  and  resolve  societal  disputes  (high  capacity  in  Costa  Rica  and  low  capacity  in 
Nicaragua),  the  two  judiciares  seek  public  acceptance  as  apolitical  institutions.  I use  statistical 
methods  to  link  the  conditions  of  the  two  countries’  judiciaries  to  opinion  in  civil  society. 
Findings  indicate  that  societal  perception  of  judicial  independence  (separation  from  the  political) 
has  positive  effects  on  societal  acceptance  of  the  rule  of  law  in  both  new  and  established 
democracies. 
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CHAPTER  1 
INTRODUCTION 

Recently,  scholars  have  argued  convincingly  that  the  rule  of  law  and  judiciaries  play  pivotal 
roles  in  the  democratic  consolidation  process.1  Nevertheless,  scholars  have  not  explored 
adequately  the  link  between  the  judicial  institution  and  the  public.  While  many  recent  studies 
have  examined  the  judicial  structure  and  judicial  reform  (examples  include  Popkin’s  (2000) 
Peace  Without  Justice:  Obstacles  to  Building  the  Rule  of  Law  in  El  Salvador ; Hammergren’s 
(1998)  The  Politics  of  Justice  and  Justice  Reform  in  Latin  America:  The  Peruvian  Case  in 
Comparative  Perspective ; and  Unger’s  (2002)  Elusive  Reform:  Democracy  and  the  Rule  of  Law 
in  Latin  America),  none  of  these  studies  attempt  to  make  an  empirical  link  between  the  judicial 
structure  and  the  public.  Some  studies  do  make  reference  to  public  opinion  polls  that  assess  the 
judicial  institution’s  ability  to  handle  specific  problems  such  as  corruption;  however,  this 
reference  does  not  evaluate  opinion  about  the  judicial  institution  itself.  Meanwhile,  the  influence 
of  the  public  has  been  explored  in  other  areas  of  the  democratic  state  where  the  direct  link 
between  the  public  and  its  elected  representatives  is  clearer.2 

For  instance,  the  direct  link  is  demonstrated  in  studies  that  examine  the  executive  and 
legislative  institutions  of  the  state  apparatus.  The  current  state  of  democratic  consolidation 
literature  illustrates  that  the  direct  linkage  (the  vote)  of  the  legislative  and  executive  institutions  to 
the  inputs  of  politics  (political  parties,  interest  groups,  and  the  media)  makes  these  two 

1 The  most  prominent  discussion  of  the  role  of  the  rule  of  law  in  the  democratization  process  in 
Latin  America  has  taken  place  between  institutionalist  such  as  Linz  and  Stepan  (1996)  Problems 
of  Democratic  Transition  and  Consolidation  and  those  dubious  about  institutionalization  such  as 
Mendez,  O’Donnell,  and  Pinheiro  (1999)  The  (Un)Rule  of  Law  & the  Underpriviledged  in  Latin 
America. 

2 

Indeed,  the  minimalist  definition  of  democracy  always  includes  free  and  fair  elections 
(Schumpeter  1943). 
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institutions  more  immediately  relevant  to  democratic  consolidation.3  Nevertheless,  this  same 
literature  reflects  an  incomplete  understanding  of  the  consolidation  process  because  of  the  neglect 
of  the  judicial  institution  and  the  importance  of  this  institution  as  a legitimating  factor  for  the  rule 
of  law.4 

The  Judiciary  and  Democratic  Consolidation 

How  then  does  the  judiciary  contribute  to  the  democratic  consolidation  process?  Judicial 
reform  literature  has  attempted  to  address  this  issue  by  focusing  on  technical  processes  that 
enhance  judicial  independence.  However,  in  focusing  on  the  judicial  reform  as  a technical 
process,  the  literature  has  failed  to  address  the  unique  contextual  problems  of  the  consolidating 
environment.  Prillaman  (2000,  6)  argues  correctly  that  “[j]  udiciaJ  reform,  for  better  or  worse,  is 
an  inherently  political  rather  than  technical  process  entailing  a series  of  political  judgments  at 
every  stage.” 

To  address  the  consolidating  contextual  environment,  the  seminal  work  of  Linz  and  Stepan 
(1996)  offers  a useful  point  of  departure  from  which  to  explore  this  question.3  Specifically,  Linz 
and  Stepan  (1996,  6)  argue  that  a strong  majority  of  public  opinion  must  hold  “the  belief  that 
democratic  procedures  and  institutions  are  the  most  appropriate  way  to  govern  collective  life  in  a 


3 For  example  see  O’Donnell  (1994),  who  examines  flawed  presidentialism  in  Latin  American, 
and  Mainwaring  and  Scully  (1995),  who  examine  party  system  development  and  institution 
building  in  Latin  America. 

4 A major  addition  to  democratization  literature  is  Gibson  and  Caldeira  (2003).  Their  findings 
suggest  that  a major  problem  for  societies  seeking  to  consolidate  democracy  is  the  lack  of 
legitimacy  of  the  judicial  institution  itself. 

Recent  major  works  on  the  judiciary  in  developing  Latin  American  democracies  include 
Christopher  Larkin’s  (1998)  “The  Judiciary  and  Delegative  Democracy  in  Argentina”  in 
Comparative  Politics  30(4):  423-441  (a  study  of  presidential  encroachment  on  judicial 
independence),  Linn  A.  Hammergren’s  (1998)  The  Politics  of  Justice  and  Justice  Reform  in  Latin 
America:  The  Peruvian  Case  in  Comparative  Perspective  (an  examination  of  judicial  and  legal 
reforms  in  Peru),  William  Prillaman’s  (2000)  The  Judiciary  and  democratic  Decay  in  Latin 
America  (an  examination  of  judicial  reform  in  El  Salvador,  Brazil,  Argentina,  and  Chile),  and 
Margaret  Popkin’s  (2000)  Peace  Without  Justice:  Obstacles  to  Building  the  rule  of  Law  in  El 
Salvador  (an  investigation  of  the  judicial  structure,  reform  efforts,  and  human  rights  in  El 
Salvador). 
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society.”6  Furthermore,  they  argue  that  “a  clear  hierarchy  of  laws,  interpreted  by  an  independent 
judicial  system  and  supported  by  a strong  legal  culture  in  civil  society”  is  required  to  achieve 
consolidation  (10).  Linz  and  Stepan  posit  a clear  linkage  among  state  institutions,  political 
society,  and  civil  society  in  the  institutionalization  of  the  rule  of  law. 

However,  in  establishing  this  judicial  linkage  function,  new  problems  arise.  First,  in  a newly 
established  democracy,  the  hierarchy  of  law  is  far  from  clear.  The  fogginess  of  the  law  is  a 
product  of  the  fact  that  the  majority  party  or  interest,  which  facilitated  the  democratic  transition, 
in  great  measure  controls  the  law-creation  process.  Second,  the  judiciary  is  a structural  output  of 
the  political  system.  In  turn,  political  actors  control  constitutional  formation,  judge  selection,  and 
judicial  jurisdiction.  This  argument  indicates  that  the  judiciary  is  initially  a part  of  the  political 
sphere  and  an  integral  element  of  the  consolidation  process.  Third,  citizens,  even  citizens  in 
organized  groups,  may  be  unfamiliar  or  “uncaptured”  by  the  procedures,  processes,  and  rules 
promulgated  by  the  new  democratic  regime.7  These  problems  coalesce  and  indicate  that  the 
judiciary  is  a political  entity  that  is  directly  connected  to  the  political  government  and  the 
dominant  political  power. 

Given  the  fact  that  most  new  democracies  are  characterized  by  strong  political  cleavages,  how 
is  it  possible  that  individuals  in  society,  particularly  individuals  in  subordinate  groups,  come  to 
view  the  law  as  an  instrument  that  they  can  support?  While  the  government  has  the  coercive 
instrument  of  force,  reliance  on  this  instrumentality  does  not  distinguish  the  democratic  state  from 
the  authoritarian  state.  Citizen  “belief’  or  perception  is  the  instrumentality  that  differentiates  the 
democratic  state  from  the  authoritarian  state. 


6 Barry  (1989,  25)  provides  an  excellent  definition  of  democratic  procedures  and  argues  that  a 
democratic  procedure  is  a “method  of  determining  the  content  of  laws  (and  other  legally  binding 
decisions)  such  that  the  preferences  of  the  citizens  have  some  formal  connection  with  the 
outcome  in  which  each  counts  equally.” 

n 

For  more  on  the  concept  of  capture  in  state  and  societal  relations,  see  Hyden’s  argument 
concerning  the  inability  of  some  African  states  to  extend  their  reach  and  control  into  rural  society. 
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Building  on  this  linkage,  I propose  a model  through  which  the  role  of  the  judiciary  in  the 
democratic  consolidation  process  may  be  more  fully  understood.  Inherent  in  the  lack  of  a direct 
link  is  the  concept  of  separation.  My  model  builds  on  the  concept  of  separation  of  the  judiciary 
from  the  influence  of  the  dominant  political  and  social  leadership  within  the  polity.  My  model  is 
constructed  on  three  conditions:  1)  the  judiciary  in  a state  of  independence  is  the  interpreter  of  the 
law;  2)  civil  society  is  a supporter  that  internalizes  the  idea  of  the  rule  of  law;  and  3)  the  support 
granted  by  the  civil  society  to  the  law  is  conditioned  on  the  civil  society’s  acceptance  of  the 
notion  that  the  judiciary  is,  indeed,  independent. 

Linz  and  Stepan’s  (1996,  10)  conceptualization  of  democratic  consolidation  is  grounded  in  the 
idea  of  institutionalization.  They  argue  that  consolidation  involves  two  components:  institutional 
routinization  and  willingness  of  individuals  and  groups  to  surrender  their  disputes  to  the 
procedures  and  processes  of  the  democratic  regime.  Institutional  routinization  requires  the 
development  of  specific  structures  and  procedures  that  in  turn  outweigh  any  arbitrary  decisions 
made  in  the  society.  The  development  of  institutional  routinization  fosters  the  relative  surety 
needed  for  individuals  and  groups  to  surrender  their  disputes.  The  willingness  of  political  elites 
to  surrender  their  disputes  to  the  procedures  and  processes  of  the  democratic  regime  is  an 
important  signal  to  citizens  that  institutions  are  the  routine.  The  four  acting  components  of  this 
study  are  political  society,  the  law,  the  judicial  institution,  and  civil  society. 

Political  Society 

Actions  in  the  political  sphere  create  the  law.  However,  in  this  conceptualization  the  law  is 
never  fixed.  The  political  sphere  is  constantly  producing  adjustments  to  the  law  in  a dialectical 
process.  As  an  ongoing  process,  law  creation  allows  new  groups  and  contextual  factors  to  enter 
the  law-creating  apparatus  of  government;  and  to  shape  the  direction  of  new  law  to  the  extent  that 
the  system  will  allow.  Although  these  groups  or  contextual  factors  are  not  involved  in  the  initial 
framing  of  the  law,  they  do  have  the  ability  to  alter  the  ongoing  process  of  law  creation.  My 
model  captures  various  ideologies  as  they  function  in  the  struggle  to  control  the  law-creating 
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process.  Through  the  law  creating  process,  dominant  political  groups  seek  to  transfer  their  beliefs 
and  preferences  to  the  mass  public. 

The  Law 

Unger  (1976,  177)  contends  that  '‘the  mle  of  law  has  nothing  to  do  with  the  content  of  legal 
norms."  This  contention  is  true;  and  my  study  is  not  interested  in  the  specific  content  of  the  law. 
Yet  an  important  question  in  the  study  of  the  mle  of  law  is  whose  interests  does  the  law  serve?  It 
is  unlikely  that  the  elites  of  a society  will  institute  laws  in  an  attempt  to  establish  legal  norms  that 
work  directly  against  their  interests.  It  is  here  that  the  process  of  law  creation  and  the  political 
process  become  principal  concerns. 

While  Linz  and  Stepan  provide  a useful  framework  for  analysis,  their  assumption  (that  “a  clear 
hierarchy  of  laws  supported  by  a legal  culture  in  civil  society”  can  develop)  is  troubling.  This 
assumption  presupposes  the  existence  of  a set  of  apriori  laws,  which  the  populace  has 
internalized  as  a “spirit  of  constitutionalism”  (1996,  10).  Furthermore,  the  argument  guided  by 
this  basic  assumption  assumes  that  all  citizens  in  the  society  have  obtained  equal  citizenship  and 
equal  access  to  influencing  the  policymaking  process.  Pinheiro  (1999,  2)  argues  that  in  many 
Latin  American  societies  “the  exercise  of  full  citizenship  is  practically  nonexistent  for  the 
majority  of  the  population.” 

Moreover,  in  making  this  assumption  Linz  and  Stepan,  are  guilty  of  treating  “inclusiveness  of 
participation”  as  secondary  to  other  dimensions  of  the  consolidation  process  (Rueschemeyer, 
Stephens,  and  Stephens  1992,  44).  This  ordering  of  the  democratization  process  is  one  that  has 
taken  place  in  advanced  democracies  like  the  United  States.  To  this  view  of  the  democratization 
process,  Rueschemeyer,  Stephens,  and  Stephens  (44)  argue  that  “[t]he  process  of  inclusion  is  not 
denied  importance,  but  all  too  often  it  is  merely  viewed  as  the  extension  of  a democratic  pattern 
that  already  existed  before.”  In  addressing  this  extension  of  democracy  framework,  O’Donnell 
(1999,  304)  argues  convincingly  that  democratic  theory  carries  unexamined  assumptions  that 
reflect  conditions  that  prevailed  during  the  emergence  and  institutionalization  of  democracy  in  the 
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highly  developed  world.  These  arguments  offer  important  and  powerful  critiques  of  the 
consolidation  and  institutionalization  approaches  and  alert  the  investigator  that  any  useful 
institutional  analysis  of  the  democratization  process  must  address  the  inequality  of  citizenship 
that  exists  in  most  developing  democracies. 

Whereas  Linz  and  Stepan  argue  that  the  rale  of  law  is  important,  O’Donnell  (1999)  offers  a 
useful  minimal  definition  of  the  phrase.  That  is  to  say,  “whatever  law  there  is,  this  law  is  fairly 
applied  by  relevant  state  institutions,  including,  but  not  exclusively,  the  judiciary”  (1999,  307).  At 
the  same  time,  O’Donnell  (307-308)  says  “fairly”  means  that  “the  administrative  application  or 
judicial  adjudication  of  legal  rales  is  consistent  across  equivalent  cases,  is  made  without  taking 
into  consideration  the  class,  status,  or  power  differentials  of  the  participants  in  such  processes, 
and  applies  procedures  that  are  preestablished  and  knowledgeable.”  O’Donnell  (311)  argues 
further  that  among  Latin  American  states,  only  Costa  Rica  and  Uruguay  meet  the  conditions  he 
delineates  as  necessary  for  the  preliminary  definition  of  the  rale  of  law.  O’Donnell’s  critique  of 
the  rale  of  law  concept  is  challenging;  nonetheless,  it  offers  an  approach  to  the  rale  of  law  that 
can  be  operationalized. 

Why  Criminal  Law? 

Shapiro  (1975,  321)  argues  that  social  controller  is  one  of  three  functions  performed  by  courts. 
The  courts’  enforcement  of  criminal  law  codes  is  the  most  obvious  articulation  of  this  social 
controller  function.  In  this  arrangement,  courts  influence  how  citizens  view  these  criminal  law 
codes.  Nevertheless,  courts  generally  do  not  write  and  implement  the  law.  Criminal  law  is 
deployed  to  control  behavior,  but  it  is  also  deployed  to  transmit  values.  The  advocates  of  new  law 
desire  to  convince  the  society  that  certain  forms  of  behavior  are  the  correct  forms  of  behavior  for 
the  society.  The  law  (the  delinquency)  is  an  instrument  deployed  to  produce  examples  of  the 
consequence  of  incorrect  behavior.  In  this  view,  criminal  law  acts  as  a social  controller.  However, 
the  law  lacks  an  initial  fairness  component.  Its  legitimacy  is  found  solely  in  the  fact  that  the  law 
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in  question  was  implemented  by  democratic  procedures.* * * 8  Under  these  conditions,  individuals  in 
civil  society  may  view  criminal  law  codes  as  a component  of  the  justice  system  or  as  an 
instrument  of  the  dominant  political  power  that  has  been  targeted  to  control  the  behavior  of 
subordinate  classes. 

Still,  the  traditional  view  of  the  criminal  justice  system  “assumes  that  both  men  and  women 
and  persons  of  various  ethnic  origins  and  social  class  backgrounds  agree  about  what  acts  should 
be  treated  as  crimes  and  what  values  the  criminal  justice  system  should  emphasize”  (Stalans  and 
Lurigio  1996,  369). 9 This  traditional  view  is  based  on  attitudes  of  citizens  in  advanced  western 
democracy  and  offers  little  information  concerning  the  origin  of  this  societal  consensus  on 
criminalization  and  values.  Nevertheless,  the  idea  that  a democratic  society  arrives  to  some 
accommodation  concerning  the  values  that  structure  the  criminal  justice  system  is  an  important 
factor  in  democratic  development  that  has  been  underestimated. 

Civil  law  offers  an  alternative  dimension  in  the  study  of  the  justice  system.  Shapiro  (1975, 
321)  argues  that  conflict  resolver  is  a second  function  that  courts  perform.  The  study  of  attitudes 
concerning  civil  law  addresses  most  directly  the  role  of  the  judiciary  and  the  justice  system  as 
conflict  resolvers.  Nevertheless,  I have  chosen  to  focus  on  criminal  law.  I made  this  choice  not 
because  I deem  criminal  law  more  important  than  civil  law.  On  the  contrary,  I think  the  two 
forms  of  law  are  equally  important.  Indeed,  views  concerning  one  aspect  of  the  law  may 
influence  views  concerning  the  other  aspect  of  the  law.  In  either  case,  the  courts  serve  as 
enforcers  and,  therefore,  potential  interveners  in  the  manner  in  which  citizens  form  attitudes 
concerning  the  law.  Nonetheless,  these  two  forms  of  law  address  different  aspects  of  the 
judiciary’s  and  justice  system’s  roles  in  the  polity. 


g 

Barry  (1989,  25)  defines  democratic  procedures  as  a “method  of  determining  the  content  of  laws 

[and  other  legal  binding  decisions]  such  that  the  preferences  of  the  citizens  have  some  formal 

connection  with  the  outcome  in  which  each  counts  equally.” 

9 See  for  example  Gottfredson,  Warner,  and  Taylor  1988. 
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The  Judiciary  as  a Distinctive  Institution 

Although  positing  divergent  views  concerning  the  question  of  institutionalization,  Linz  and 
Stepan  and  O’Donnell  advance  the  judiciary  as  an  ideal  type  as  an  apolitical  institution.  I argue 
that  the  judiciary,  particularly  in  the  early  stages  of  the  consolidation  process,  is  a political 
institution.  First,  according  to  Almond  and  Verba  (1963,  14-15),  the  judiciary  is  a structural 
output  of  the  political  system  as  opposed  to  the  structural  inputs  of  political  parties,  interest 
groups,  and  the  media.  Moreover,  the  initial  inputs  into  the  institutional  structure  reflect  greatly 
the  societal  goals  of  the  dominant  political  leadership.  Furthermore,  the  involvement  of  political 
actors  in  constitutional  formation,  judge  selection,  and  judicial  jurisdiction  make  transitional 
matters  political. 

Second,  even  when  the  judicial  structure  survives  the  previous  regime,  the  dominant  political 
leadership  of  the  new  democratic  regime  will  attempt  to  remake  the  judiciary  to  reflect  the  new 
leadership’s  societal  goals.  In  this  view,  like  the  law,  the  dominant  political  leadership  advances 
its  interests.  However,  unlike  the  law,  the  judiciary  is  not  a passive  actor  and  attempts  to  advance 
its  own  interests  within  the  democratic  society.  In  this  respect,  using  the  autonomous  state 
apparatus  argument,  the  judiciary  as  an  institution  seeks  its  own  institutional  interests.10  Third,  the 
judiciary  is  a political  institution  until  the  public  perceives  it  as  an  impartial  representative  of  the 
public  interest  and  not  the  tool  of  the  dominant  political  groups  that  created  it.  That  is  to  say,  the 
judiciary  is  a political  institution  until  the  public  believes  that  it  is  separate  from  the  political 
sphere. 

Civil  Society 

I mentioned  the  public  as  the  assessor  of  judicial  independence  (separation  from  the  political). 
In  my  model,  civil  society  serves  as  a primer  for  the  public.  Some  scholars  conflate  the  ideas  of 

10  Skocpol  has  best  articulated  the  concept  of  the  autonomous  state  and  argues  that  the  state  can 
be  viewed  as  organizations  through  which  official  collectivities  may  pursue  distinct  goals  within 
the  limitations  placed  on  them  by  the  social  setting.  Nordlinger  (Autonomous  Democratic  State) 
argues  that  the  state  is  markedly  autonomous  and  acts  in  its  own  interests  even  when  this  clashes 
with  interests  of  most  powerful  groups  in  civil  society. 


9 


the  mass  public  and  civil  society.  Democratization  scholars  like  Linz  and  Stepan;  and 
Rueschemeyer,  and  Stephens  and  Stephens  are  very  specific  about  these  segments  of  society. 
Rueschemeyer,  Stephens,  and  Stephens  (1992,  10)  define  civil  society  as  “the  totality  of  social 
institutions  and  associations,  both  formal  and  informal,  that  are  not  strictly  production-related  nor 
governmental  or  familial  in  character.”  I agree  with  this  definition. 

The  law  is  fair  if,  and  only  if,  civil  society  trusts  (perceives)  it  to  be  so.  Consequently,  the 
judiciary  is  independent  if,  and  only  if,  civil  society  trusts  (perceives)  it  to  be  so.  While  both  the 
judiciary  and  the  law  are  actors  within  the  political  system,  the  actions  produced  by  these  actors 
do  not  reflect  solely  the  intended  will  of  the  two  actors.  That  is  to  say,  the  outputs  of  the  two 
actors  may  not  produce  the  identity  that  the  two  actors  desire  to  create.  The  identities  that  these 
two  actors  have  in  the  democratic  system  rest  greatly  on  how  they  are  perceived  in  civil  society 
and  the  mass  public. 

The  views  of  individuals  in  groups  and  organizations  that  represent  the  working  class  are  of 
particular  importance.  While  the  working  class/middle  class  divide  is  muddled  in  developing 
societies  because  of  the  lack  of  capitalist  development,  traditional  labor  organizations  retain  a 
strong  presence  in  developing  societies,  because  they  represent  a base  for  workers  to  challenge 
“traditional  top-down,  corporatist,  and  clientelist  linkages  between  the  state  and  citizen”  (Davis, 
Aguilar,  and  Speer  1999,  35).  More  to  the  point,  Rueschemeyer,  Stephens,  and  Stephens  (1992, 
66)  argue  that  “[h]igh  organizational  density  in  society — among  all  classes  but  especially  among 
the  subordinate  classes — is  an  important  counterweight  to  the  power  of  the  state  apparatus.” 

To  this  point,  I have  discussed  the  conditions  of  consolidating  democracies.  The  linking  of 
these  four  elements  of  the  democratic  polity  is  motivated  by  a consolidated  endpoint.  This 
endpoint  is  provided  by  Rawls  (1989,  264),  who  argues  that  in  a “well-ordered  democratic 
regime”  political  liberalism  introduces  the  idea  of  “an  overlapping  consensus  and  along  with  it 
the  further  idea  of  the  political  as  a special  domain.”  I reverse  Rawls’  argument  and  argue  that  the 
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justice  system  is  the  special  domain.  Once  again,  the  separation  of  the  judiciary  and  the  other 
elements  of  the  justice  system  becomes  the  marker  of  a fonn  of  institutionalization. 

Cases 

In  attempting  to  understand  the  importance  of  the  judiciary  in  the  consolidation,  I examine  the 
judiciary,  civil  society,  the  criminal  justice  system,  and  political  society  in  two  Central  American 
countries:  Nicaragua,  a consolidating  democracy;  and  Costa  Rica,  a consolidated  democracy. 
Nicaragua  transitioned  from  authoritarian  rule  by  way  of  a leftist  revolution  led  by  the  Frente 
Sandinista  de  Liberation  National  (FSLN).  The  1979  Revolution  was  followed  by  national 
elections  in  1984  with  the  FSLN  winning  66.8%  of  the  vote  in  an  election  with  75%  turnout. 1 1 
After  losing  the  1 990  national  elections,  the  Sandinistas  surrendered  power  to  a center-right 
coalition;  the  National  Opposition  Union  (UNO)  led  by  Violeta  Chamorro.  A right-of-center 
coalition  led  by  the  Partido  Liberal  Constilucionalista  (PLC)  prevailed  in  the  next  two  elections 
in  1995  and  2001.  The  judicial  institution  has  been  very  active  in  the  establishment  of  its  structure 
and  even  in  its  constitutional  origin  in  the  1987  Political  Constitution  (Wilson  1991). 

Nevertheless,  the  institution  has  lacked  the  capacity  to  deflect  incursions  from  the  political 
sphere. 

Alternatively,  Costa  Rica  has  experienced  uninterrupted  democracy  since  1948. 12 
Hammergren  (1998,  210)  argues  that  Costa  Rican  judicial  reform  “can  be  seen  as  the  judiciary’s 
ideal  reform,  one  it  produces  with  the  compliance  of  but  little  intervention  by  political  elites,  and 
with  external  support  that  follows  the  judiciary’s  lead  rather  than  imposing  its  own  conditions.” 


1 1 The  1 984  Elections  were  declared  free  and  fair  by  many  international  groups  including  the 
Latin  American  Studies  Association,  Americas  Watch,  and  several  governmental  delegations 
including  the  United  Kingdom,  Ireland,  and  Costa  Rica  (Reding  1987,  291).  Coordinadora 
groups  (a  coalition  of  right  of  center  party  members,  members  of  the  business  sector,  and  some  of 
the  armed  opposition)  boycotted  the  election  at  the  behest  of  the  United  States  Government. 

Diamond  and  Linz  (1989)  and  O’Donnell  (1999)  place  Costa  Rica  among  the  cases  of  stable 
democracy. 
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The  Costa  Rican  judicial  institution  is  the  model  of  the  professional  judiciary.  These  two  cases 
offer  an  excellent  contrast  in  democratic  and  judicial  development. 

Methodology 

To  explore  these  two  cases  I used  a Most  Different  Systems  Design  (MDSD)  and  a Most 
Similar  System  Design  (MSSD).  Use  of  these  two  methods  is  prudent  because  there  is  an 
expectation  that  the  major  argument  will  hold  regardless  of  the  social  system.  That  is,  the 
judiciary  is  important  to  an  individual’s  assessment  of  the  fairness  of  the  law.  The  MDSD  is 
useful  in  the  exploration  of  phenomena  that  cut  across  systems.  Przeworski  and  Teune  (1970,  63) 
argue  "[sjystemic  factors  clearly  do  not  have  to  be  taken  into  consideration  since  the  form  and  the 
fit  of  the  prediction  is  the  same  regardless  of  social  system.” 

While  I expect  the  judiciary  to  have  the  same  relationship  with  perceptions  concerning  the 
fairness  of  the  law,  clear  differences  exist  between  the  judiciaries  and  the  political  societies  of  the 
two  countries.  Meckstroth  (1975,  143)  argues  that  when  all  the  conditions  are  satisfied  and 
systemic  factors  can  be  disregarded,  “it  is  important  to  consider  exactly  what  system  attributes 
might  have  been  shown  ‘irrelevant.’”  The  within-system  factors  that  distinguish  Nicaragua  from 
Costa  Rica  are  important  and  are  the  subject  of  the  MSSD  approach. 

Dissertation  Overview 

My  study  is  fundamentally  a study  of  democracy  and  the  processes  that  lead  to  consolidated 
democracy.  Chapter  2 examines  literature  on  democracy  and  democratic  consolidation  and  shows 
that  this  body  of  literature  has  produced  important  contributions  to  our  understanding  of 
democracy  in  three  areas:  socioeconomic  development,  the  state  and  political  sphere,  and  the 
accentuation  of  civil  society  as  an  important  component  in  democratic  development. 

Nevertheless,  this  literature  addresses  only  preliminarily  the  role  of  the  rule  of  law  and  the 
judiciary  in  the  consolidation  process.  This  neglect  of  the  role  of  the  rule  of  law  is  grounded  in 
the  fact  that  these  approaches  privilege  the  relationship  between  citizens  and  the  more  political 
formal  institutions;  namely,  the  legislative  and  executive  institutions. 
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In  Chapter  3, 1 turn  to  the  neglected  judicial  institution.  In  addition  to  the  fact  that 
democratization  literature  privileges  the  executive  and  legislative  branches,  the  judiciary  has  been 
neglected  because  it  is  the  last  formal  institution  to  fully  develop  in  the  polity.  The  judiciary  is 
weak  in  comparison  to  the  executive  and  legislative  branches;  and  in  its  most  ideal 
institutionalized  form,  the  institution  is  differentiated  from  the  political  system.  Most  importantly, 
scholars  have  neglected  the  judicial  institution,  particularly  in  the  democratization  process, 
because  the  institution  does  not  control  the  “play  of  interests”  within  the  polity  as  it  is  designed  to 
do  (Parsons  1978,  12).  Nevertheless,  I argue  that  the  inability  of  the  judiciary  to  control  these 
interests  is  the  most  important  reason  for  studying  the  judicial  system. 

1 offer  my  complete  model  of  judicial  independence  and  the  consolidating  judiciary  in  Chapter 
4.  My  conceptualization  of  judicial  independence  is  concerned  with  the  separation  of  the 
institution  from  the  political;  and  with  the  representation  of  political  interests.  From  this  starting 
point,  I build  a model  based  on  the  perceptions  of  individuals  in  civil  society  of  judicial 
independence  and  trust  in  the  fairness  of  the  justice  system. 

Political  society  and  the  state  play  major  roles  in  the  manner  in  which  the  law  is  implemented; 
and  the  manner  in  which  civil  society  accepts  the  legitimacy  of  the  judicial  institution  and  the 
fairness  of  the  law.  Chapter  5 presents  the  political  context  of  the  two  cases  and  examines  the 
extent  to  which  state  autonomy  has  developed  in  Nicaragua  and  Costa  Rica.  The  examination 
explores  five  dimensions:  historical/cultural  trajectory,  economic  society,  legislative/executive 
relations,  political  parties,  and  civil  society.  Chapter  5 examines  components  of  the 
democratization  process  that  are  presented  in  Chapter  2 within  the  context  of  the  Nicaraguan  and 
Costa  Rican  democratic  states.  I conclude  that  while  the  Nicaraguan  state  lacks  the  independence 
necessary  to  exercise  its  interests  and  functions  as  a tool  of  the  dominant  political  interest. 
Conversely,  the  Costa  Rican  state  is  an  independent  actor  that  advances  its  interests. 

Chapter  6 explains  the  methodology  used  to  gather  and  analyze  the  empirical  data  for  my 
study.  The  MDSD  and  MSSD  for  comparative  political  study  guide  the  empirical  analysis  of  this 
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study.  In  Chapter  6, 1 explain  the  method  of  inquiry  and  analysis  for  the  empirical  sections  of  my 
study.  First,  I present  the  research  design,  the  implementation  of  the  design,  and  the  data  gathered 
as  a result  of  this  research  design.  I present  the  method  of  analysis  for  the  within-system 
“irrelevant”  component;  that  is,  the  nonstatistical  analysis  of  the  judicial  institution  using  the 
MSSD  approach.  The  approach  here  is  an  interlocking  of  two  case  studies  to  produce  a parallel 
demonstration  of  theory.  Third,  I present  the  methods  used  in  the  statistical  analysis  of  civil 
society  (generated  from  survey  data).  In  the  statistical  analysis,  I use  two  basic  models:  a 
Bayesian  linear  model  to  examine  an  ordinal  trust-in-the-justice-system  variable,  and  a Bayesian 
binominal  regression  model  to  examine  a dichotomous  trust-in-the-justice-system  variable. 
Chapter  6 closes  with  a discussion  of  the  implications  of  my  research  design  in  presenting 
evidence  provided  by  the  small-N  study  in  comparative  political  study. 

Chapter  7 is  an  examination  of  the  Nicaraguan  and  Costa  Rican  judicial  institutions  using  a 
parallel  examination  of  six  variables.  The  six  variables  are  historical  development,  organizational 
structure,  appointment  processes,  tenure  structures,  decision-making  processes,  and 
communication  of  judicial  actions  and  activity  to  the  public.  Chapter  7 concludes  with  a 
discussion  of  the  implications  of  the  configuration  of  these  factors  on  public  perception  of  judicial 
independence.  Findings  of  this  six-factor  evaluation  strongly  suggest  that  the  judicial  institutions 
in  both  Nicaragua  and  Costa  Rica  have  the  capacity  to  act  within  the  contextual  confines  of  the 
respective  democratic  states.  However,  the  actions  of  these  institutions  alone  do  not  dictate  how 
society  perceives  judicial  independence.  Nevertheless,  civil  society  opinion  in  the  two  countries 
appears  to  reflect  accurately  the  state  of  judicial  independence  in  both  countries. 

What  are  the  implications  of  judicial  independence  on  trust  in  the  fairness  of  the  justice 
system,  and  do  these  implications  differ  for  individuals  in  consolidating  and  consolidated 
democracies?  Chapter  8 explores  these  questions  and  more.  The  findings  suggest  that  judicial 
independence  has  a positive  effect  on  trust  in  the  fairness  of  the  justice  system.  Moreover, 
findings  indicate  that  political  ideology  is  an  important  factor  in  trust  in  the  justice  system  that 
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has  important  consequences  concerning  societal  change  across  consolidating  and  consolidated 
democracy. 

Chapter  9 summarizes  my  dissertation  and  concludes  that  the  judiciary  holds  great  importance 
for  the  consolidation  of  democracy  in  that  it  is  the  major  governmental  institution  in  which 
political  elites  acknowledge  their  willingness  to  surrender  their  disputes  to  the  procedures  of  the 
democratic  regime.  In  making  this  acknowledgement  political  elites  acknowledge  that  they  are 
willing  to  be  bound  by  the  rules  of  the  regime.  In  turn,  individuals  in  civil  society  are  more 
willing  to  accept  the  justice  system  and  the  rule  of  law  as  an  “overlapping  consensus.” 


CHAPTER  2 

DEMOCRACY  AND  DEMOCRATIZATION 
The  proliferation  of  new  cases  provided  by  the  Third  Wave  of  Democracy  created  in  students 
of  comparative  politics  the  desire  to  understand  more  fully  the  processes  by  which  a developing 
democracy  becomes  a developed  democracy.  This  desire  for  understanding  has  produced  the 
growing  body  of  democratic  consolidation  literature.  This  body  of  literature  has  produced 
important  contributions  to  our  understanding  of  democracy  in  three  areas:  socioeconomic 
development,  the  state  and  political  sphere,  and  the  accentuation  of  civil  society  as  an  important 
component  in  democratic  development.  These  contributions  not  withstanding,  this  literature  has 
addressed  only  preliminarily  the  role  of  the  rule  of  law  in  the  consolidation  process.  The  failure  of 
the  literature  on  democratic  consolidation  to  adequately  address  the  role  of  the  rule  of  law  in  the 
process  is  a consequence  of  the  undervaluation  of  the  judiciary  and  the  justice  system  as  linkage 
institutions  between  the  state  and  civil  society. 

Introduction 

In  this  chapter,  I highlight  the  scholarly  neglect  of  the  judiciary  as  an  institution  of  the 
democratic  state  by  reviewing  literature  on  democratization  and  democratic  consolidation  in  five 
areas:  economic  and  social  development,  the  state  and  the  political  sphere,  the  autonomous  state, 
civil  society,  and  the  rule  of  law.  First,  however,  I open  the  chapter  by  providing  the  definitions 
for  democracy  and  democratic  consolidation  that  will  guide  the  balance  of  this  investigation.  This 
chapter  provides  a broad  discussion  of  the  role  of  institutions  in  the  democratization  process.  The 
discussion  outlined  in  this  chapter  will  ground  the  examination  of  the  Nicaraguan  and  Costa 
Rican  political  spheres  that  is  presented  in  Chapter  5. 
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The  democratic  political  system  involves  interactions  of  economic  society,  the  state,  political 
society,  civil  society,  and  the  rule  of  law  within  a given  societal  context.1  Determining  the  form 
and  sequence  of  these  interactions  in  the  democratization  process  has  been  difficult.2  This  process 
has  been  particularly  problematic  in  attempts  to  understand  democratic  development  among  the 
countries  of  the  Third  Wave  of  Democracy.  Karl  (1990;  4-5)  points  out  that  the  scholarship  that 
drew  on  the  cases  of  the  First  and  Second  Wave  of  Democracy  fails  to  yield  a general  law  of 
democratization;  and  that  the  conclusions  drawn  from  these  cases  collapse  when  faced  with  the 
cases  of  the  Third  Wave.3  The  failure  of  previous  approaches  to  democratization,  Karl  (5)  argues, 
has  caused  comparative  scholars  to  “shift  their  attention  to  the  strategic  calculations,  unfolding 
processes,  and  sequential  patterns  that  are  involved  in  moving  from  one  type  of  political  regime 
to  another  To  democratic  consolidation,  she  argues  that  “business  associations,  trade  unions, 
and  state  agencies  become  major  determinants  of  the  type  of  democracy  that  is  eventually 
consolidated”  (6). 

Karl’s  argument  is  a proclamation  of  the  move  of  democratization  scholars  from  the 
comparative  study  of  the  transition  to  democratic  rule  to  the  accentuation  of  the  roles  of  the  state 
and  civil  society  in  the  consolidation  of  democracy  .4  The  literature  that  has  been  produced  by 


1 Linz  and  Stephan  ( 1 996)  argue  that  there  are  five  arenas  to  a modem  consolidated  democracy: 
civil  society;  political  society;  rule  of  law;  state  apparatus;  and  economic  society. 

2 After  the  quick  consolidation  of  Spain  and  Portugal,  no  other  Third  Wave  country  has  achieved 

consolidated  status.  Diamond  and  Linz  (1989,  20)  argue  that  in  Latin  America  “the  break  with  the 
authoritarian  past — cannot  be  symbolized  by  discarding  authoritarian  institutions  like  those  of 
Italian  fasciam,  Franco’s  organic  democracy,  or  Salazar’s  corporatist  Estado  Novo.”  On  the  other 
hand,  the  Latin  American  countries  of  Chile  and  Umguay  are  close  approximations  of  the 
Spanish  and  Portuguese  cases  in  that  these  countries  had  long  and  successful  histories  with 
democratic  governance  before  the  implementation  of  authoritarian  military  institutional 
structures.  O’Donnell  (1999)  argues  that  Umguay  is  one  of  two  Latin  American  countries  (the 
other  being  Costa  Rica)  that  can  be  described  as  functioning  under  the  concept  of  the  “rule  of 
law.” 

She  argues  that  “[t]he  search  for  causes  rooted  in  economic,  social,  cultural/psychological,  or 
international  factors  has  not  yielded  a general  law,”.  . . “nor  is  it  likely  to  do  so  in  the  near  future 
despite  the  proliferation  of  new  cases”  (1990,  5) 
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comparative  scholars  since  1990  also  has  proclaimed  the  importance  of  the  rule  of  law  in  the 
consolidation  process.  This  same  body  of  literature,  nonetheless,  undervalues  the  role  that  the 
judicial  institution  (as  a part  of  the  state  apparatus)  and  legal  codes  (as  part  of  the  justice  system) 
play  in  the  institutionalization  of  the  rule  of  law. 

In  this  chapter,  I first  offer  working  definitions  for  democracy  and  democratic  consolidation 
that  will  ground  this  examination  of  the  judiciary  in  the  process  of  democratic  consolidation.  I 
will  then  examine  the  evolution  of  the  consolidation  literature  that  has  developed  since  the  Third 
Wave  through  the  relationships  between  economic  and  social  development  and  democracy,  the 
state  and  democracy,  civil  society  and  democracy,  and  rule  of  law  and  democracy.  The  chapter 
will  conclude  with  a brief  discussion  that  highlights  the  implication  of  the  neglect  of  the  study  of 
the  judicial  institution  in  the  current  consolidation  literature. 

Definitions:  Democracy  and  Democratic  Consolidation 

Democracy  is  a system  of  governance  in  which  ordinary  citizens  exert  a relatively  high  degree 
of  control  over  governmental  and  political  officials  by  acting  directly  and  indirectly.4 5  This 
definition  of  democracy  has  utility  in  the  context  of  both  developed  and  developing  democracies 
and  allows  for  a linkage  between  citizens  and  all  institutions  of  both  types  of  democratic 
government.  First,  the  ‘acting  directly’  linkage  binds  this  definition  of  democracy  to  the 
Schumpeter  (1943)  and  Dahl  (1956)  conceptualizations,  which  ground  democracy  in  the 
institutionalization  of  contestation  and  participation.  Many  scholars  of  democracy  have 
interpreted  this  process  of  institutionalization  as  the  institutionalization  of  free  and  fair  elections.6 


4 Karl  (1986)  also  indicts  the  process  of  ‘electoralism.’  She  defines  this  process  as  viewing 

regimes  that  hold  elections  with  substantial  competition  but  also  have  widespread  violations  of 
civil  liberties  as  democracies. 

This  definition  combines  Dahl’s  (1956,  3)  thesis  of  democracy  as  a high  degree  of  control  by 
ordinary  citizens  and  Schmitter  and  Karl’s  (1991,  40)  definition  of  citizens  indirect  control  of 
rulers. 
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Second,  the  use  of  the  term  ‘ordinary  citizens’  implies  that  the  control  of  governmental  and 
political  officials  is  not  limited  to  a small  group  of  elite  citizens  and  allows  for  a leveling  of  the 
social  inequality  that  is  present  in  society.6 7  Third,  the  ‘acting  indirectly’  encompasses  the  concern 
of  Schmitter  and  Karl  (1991,  78)  that  rulers  (representatives)  are  held  accountable  by  more  than 
intermittent  elections.  This  conceptualization  of  democracy  broadens  the  concept  to  include  the 
possibility  of  influencing  public  policy  through  a “variety  of  competitive  processes  and  channels 
for  expression  of  interests  and  values”  (1991,  78). 

While  ‘electoralism’  approaches  to  the  study  of  democracy  provide  a clear  base  by  which  to 
differentiate  political  systems,  it  is  clear  that  democratic  systems  differ  in  quality.  After  the 
electoral  process  has  been  installed  in  new  democracies,  other  societal  transformations  must 
occur  for  the  society  to  fully  consolidate  its  democracy.  Linz  and  Stepan  (1996)  offer  perhaps  the 
best  articulation  of  the  complex  processes  involved  in  democratic  consolidation.  In  the 
consolidated  state,  democracy  “becomes  routinized  and  deeply  internalized  in  social,  institutional, 
and  even  psychological  life,  as  well  as  in  calculations  for  achieving  success”  (1996,  5).8  They 
offer  an  expanded  definition  that  contains  three-dimensional  attributes:  behavioral,  attitudinal, 
and  constitutional.9  According  to  Linz  and  Stepan, 


6 Huntington  (1991,  7)  argues  that  a democratic  system  is  a political  system  that  selects  its  most 
powerful  “collective  decision  makers”  through  fair,  honest,  and  periodic  elections  in  which 
candidates  freely  compete  for  votes. 

7 Rueschemeyer,  Stephens,  and  Stephens  (1992,  41)  address  this  and  argue  “[d]emocracy,  then,  is 
a counterintuitive  state  of  affairs,  one  in  which  the  disadvantaged  many  have,  as  citizens,  a real 
voice  in  the  collective  decision  making  of  politics.” 

8 

Barry  (1989,  25)  provides  an  excellent  definition  of  democratic  procedures  and  argues  that  a 
democratic  procedure  is  a “method  of  determining  the  content  of  laws  (and  other  legally  binding 
decisions)  such  that  the  preferences  of  the  citizens  have  some  formal  connection  with  the 
outcome  in  which  each  counts  equally.” 

9 Schedler  (2001,  85)  argues  that  “[b]ehavioral  evidence  overshadows  both  attitudinal  and 
structural  factors.  It  seems  that  whether  political  observers  hold  a democratic  regime  to  be 
sustainable  or  not  depends  primarily  on  whether  actors  behave  democratically  or  not.”  Still 
Schedler  concedes  the  importance  of  attitudinal  or  structural  factors. 
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Behaviorally,  a democratic  regime  in  a territory  is  consolidated  when  no  significant 
national,  social,  economic,  political,  or  institutional  actors  spend  significant 
resources  attempting  to  achieve  their  objectives  by  creating  a non-democratic 
regime  or  turning  to  violence  or  foreign  intervention  to  secede  from  the  state. 


Attitudinally,  a democratic  regime  is  consolidated  when  a strong  majority  of  public 
opinion  holds  the  belief  that  democratic  procedures  and  institutions  are  the  most 
appropriate  way  to  govern  collective  life  in  a society  such  as  theirs  and  when  the 
support  for  anti-system  alternatives  is  quite  small  or  more  or  less  isolated  from  the 
pro-democratic  forces. 

Constitutionally,  a democratic  regime  is  consolidated  when  governmental  and 
nongovernmental  forces  alike,  throughout  the  territory  of  the  state,  become 
subjected  to,  and  habituated  to,  the  resolution  of  conflict  within  the  specific  laws, 
procedures,  and  institutions  sanctioned  by  the  new  democratic  process.  (6) 

These  three  attributes  are  not  incompatible  with  approaches  to  democracy  that  highlight 

electoralism.  ’ At  the  same  time,  Linz  and  Stepan  (1996,  7)  move  beyond  this  starting  point  and 

argue  that  “democratic  consolidation  requires  much  more  than  elections  and  markets.”10  This 

extension  beyond  ‘electoralism’  makes  the  Linz  and  Stepan  definition  quite  attractive  and 

provides  a clear  link  to  citizens’  control  of  government  and  citizens’  internalization  of  the  concept 

of  the  rule  of  law. 

Nevertheless,  the  definition  fails  to  fully  incorporate  the  importance  of  the  reduction  of 
societal  inequality  in  the  democratic  consolidation  process.  Rueschemeyer,  Stephens,  and 
Stephens  argue. 

[Democracy  is  possible  only  if  there  exists  a fairly  strong  institutional  separation — 
the  technical  term  is  differentiation — of  the  realm  of  politics  from  the  overall 
system  of  inequality  in  society.  Only  then  is  it  even  conceivable  that  those  who 
stand  at  the  bottom  of  the  scales  of  power,  wealth,  and  cultural  participation  will — 
by  themselves  or  through  their  representatives — significantly  shape  collective 
decisions  that  are  binding  for  all.  (1992,  41) 


I have  purposely  neglected  literature  that  ties  democratic  development  to  market  economy 
development.  There  is,  of  course,  an  impressive  body  of  work  in  this  area,  most  notable 
Przeworski’s  (1991)  Democracy  and  the  Market.  Przeworski  ( 1 99 1 , 26)  includes  economic 
conditions  in  his  definition  of  democratic  consolidation.  See  also  the  Voting  for  Reform  a volume 
edited  by  Haggard  and  Webb  (1994),  which  makes  market  economic  reform  the  centerpiece  of 
democratic  development,  and  Haggard  and  Kaufman  (1997). 
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This  contention  provides  the  fourth  attribute  of  my  definition  of  consolidated  democracy;  that  is, 
citizens  must  believe  in  the  possibility  that  government  and  politics  are  separate  from  the 
dominant  class  and  interest  in  society. 

One  further  concern  remains.  Even  if  government  and  politics  are  differentiated  from  other 

spheres  of  social  life,  this  does  not  portend  equal  treatment  or  even  the  possibility  of  equal 

treatment  for  disadvantaged  citizens.  This  argument  is  difficult  to  make,  and  I want  to  be  clear 

that  I am  not  advocating  that  true  fairness  in  treatment  exists  in  any  society.  However,  citizens 

may  come  to  accept  the  political  and  governmental  systems  as  more  or  less  fair  in  its  treatment  of 

citizens.  O’Donnell  (1999,  307)  argues  that  the  rule  of  law  involves  fairness;  that  is  “whatever 

law  there  is,  this  law  is  fairly  applied  by  relevant  state  institutions,  including,  but  not  exclusively, 

the  judiciary.”  O’Donnell  (2001)  expands  on  this  idea  and  highlights  the  specific  role  that  the 

legal  system  plays  in  the  democratic  political  system.  He  argues: 

[A]  democratic  legal  system  is  one  that  not  only,  as  noted  earlier,  enacts  and 
backs  the  rights  attached  to  a democratic  regime;  it  is  a system  also  characterized 
by  the  fact  that  there  is  no  power  in  the  state  nor  in  the  regime  (nor,  for  that 
matter,  in  society)  that  is  de  legibus  solutus  [that  is,  above  or  beyond  the  law] 

(2001,25) 

This  argument  reinforces  the  idea  of  a degree  of  leveling  in  the  democratic  society  and  leads  to 
the  fifth  element  of  my  definition  of  consolidated  democracy.  The  fifth  element  of  this  definition 
advances  the  importance  of  the  legal  system  in  democratic  development.  O’Donnell  (201,  25) 
argues  correctly  that  the  legal  system  is  comprised  of  “interlacing  networks  of  legal  rules  and  of 
legally  regulated  institutions.”  For  the  legal  system  to  possess  the  capacity  to  prevent  persons  or 
powerful  interests  from  being  above  or  beyond  the  law,  it  must  be  separated  (differentiated)  from 
powerful  interests  in  political  society.  These  five  elements  comprise  my  definition  of 
consolidated  democracy: 

1 No  significant  national,  social,  economic,  political,  or  institutional  actors  spend 

significant  resources  attempting  to  achieve  their  objectives  by  creating  a non-democratic 
regime  or  turning  to  violence. 
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2.  A strong  majority  of  public  opinion  holds  the  belief  that  democratic  procedures  and 
institutions  are  the  most  appropriate  way  to  govern  collective  life. 

3.  Governmental  and  nongovernmental  forces  alike  (including  the  military)  become 
subjected  to,  and  habituated  to,  the  resolution  of  conflict  within  the  specific  laws, 
procedures,  and  institutions  sanctioned  by  the  new  democratic  process. 

4.  A strong  majority  of  citizens  believes  that  government  and  politics  are  differentiated  from 
other  spheres  of  social  life. 

5.  A strong  majority  of  citizens  believes  that  the  legal  system  is  separated  sufficiently  from 
powerful  interests  such  that  no  individual  or  group  of  individuals  are  above  or  beyond  the 
law. 

Economic  and  Social  Development  and  Democracy 

The  study  of  the  relationship  between  socioeconomic  development  and  democracy  is  grounded 
in  the  literature  that  searched  for  prerequisites  to  democracy.  This  search  tended  to  highlight  the 
relationship  between  high  levels  of  economic  development  and  democracy.11  While  this  literature 
failed  to  establish  economic  wealth  as  a cause  of  democracy,  the  literature  firmly  established  the 
linkage  between  the  two  circumstances.  The  literature  on  economic  and  social  development  and 
democracy  has  produced  three  important  streams:  literature  concerning  the  relationship  between 
economic  and  democratic  development,  literature  concerning  class  structures  and  democratic 
development,  and  literature  concerning  market  reform  and  democratic  development. 

Economic  Development  and  Democracy 

Lipset  (1956)  establishes  the  use  the  economic  development  and  democracy  link  most 
compellingly  in  the  seminal  work  “Some  Social  Requisites  of  Democracy.” 

Categorizing  European,  English-speaking,  and  Latin  American  countries  into  four  groups,  Lipset 
posits  a positive  and  linear  relationship  between  socioeconomic  development  and  democratic 
development.12  While  Lipset  was  thoughtful  in  the  description  of  the  categories  of  regime  type. 


11  Scholars  use  different  measures  to  measure  economic  wealth.  For  example,  Lipset  (1956)  uses 
adjusted  per  capita  income  among  other  things.  Bollen  (1979)  uses  the  natural  log  of  energy 
consumption.  Arat  (1988)  uses  per  capita  energy  consumption.  Przeworski  and  Limongi  (1997, 
159)  use  per  capita  income  and  purchasing-power  parities. 
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scholars  that  followed  his  contention  that  economic  development  is  a basic  condition  for 
sustaining  democracy  desired  to  create  more  sophisticated  measures  of  regime  type  to  further 
establish  the  development  linkage.1 ' Coleman  (1960)  classifies  developing  countries  as 
competitive,  semi-competitive,  or  authoritarian  on  the  basis  of  democratic  political  performance 
in  the  1950s.  The  Freedom  House  scale  developed  by  Gastil  (1988)  ranges  from  2 to  14.  Bollen 
(1980)  develops  a democracy  scale  that  ranges  from  0 to  100. 14  Using  gradation  scales  like  the 
ones  above,  scholars  have  firmly  established  a positive  relationship  between  democratic 
government  and  economic  development  (see  also  Jackman  (1973),  Bollen  (1979),  and  Burkhart 
and  Lewis-Beck  (1994)). 

Contra  scholars  who  sought  to  present  the  development/democracy  as  linear,  Przeworski  and 
Limongi  (1997),  in  the  tradition  of  Sartori  (1962),  use  regime  type  as  a dichotomous  variable  to 
explore  this  relationship.  They  argue  "[democracy,  however  measured,  is  a qualitative  or  a 
limited  variable:  it  assumes  values  of  0 or  1 on  our  scale”  (183,  note  4).  Moreover  Alvarez, 
Cheibub,  Limongi,  and  Przeworski  (1996,  19)  posit  the  selection  of  the  chief  executive  and 
legislature  through  contested  elections,  the  presence  of  more  than  one  party,  and  the  rotation  of 
the  incumbents  out  of  office  after  a reasonable  time  frame  as  the  indicators  of  a democratic  state. 
The  various  studies  by  Przeworski  and  Limongi  (1997,  177)  confirm  the  positive  relationship 
between  democracy  and  level  of  economic  development.  They  find  that  democracy  can  be 


12 

Lipset  (1956,  74)  uses  what  he  termed  “a  history  of  more  or  less  free  elections”  as  the  criterion 
for  classifying  Latin  American  countries  as  “democracies  or  unstable  dictatorships”  or  “stable 
dictatorships”  and  European  and  English  countries  into  “stable  democracies,”  and  “unstable 
democracies  and  dictatorships.” 

13  The  justification  for  gradation  approaches  to  democracy  is  best  articulated  by  Dahl  (1971,  2), 
who  argues  that  “one  end  of  a scale,  or  a limiting  state  of  affairs,  it  can  serve  as  a basis  for 
estimating  the  degree  to  which  various  systems  approach  the  theoretical  limit.”  For  a discussion 
of  dichotomous  versus  graded  approaches  to  the  measure  of  democracy,  see  Collier  and  Adcock 
(1999). 

14  Additionally,  Cutright  ( 1963),  Cutright  and  Wiley  (1969),  Smith  (1969),  and  Coulter  (1975) 
develop  scales  for  democracy  that  allow  for  correlations  and  regression  analyses  of  the 
relationship  between  economic  development  and  democracy. 
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initiated  at  any  level  of  development,  but  once  democracy  is  established  the  chances  of  a 
democratic  regime  surviving  “are  greater  when  the  country  is  richer.” 

Regardless  of  how  these  approaches  measure  democracy,  the  linkage  of  economic 
development  to  democratic  development  binds  them.  Moreover,  these  studies  are  linked  because 
the  approaches  to  regime  type  allow  for  cross-national,  large-N  statistical  analysis  of 
democratization.  Concerning  the  studies  that  posit  a positive  relationship  between  economic 
development  and  democracy,  Geddes  (1999,  1 19)  concludes  “[f]rom  a large  number  of  studies 
based  on  a large  number  of  cases  covering  several  different  time  periods  . . . , we  can  conclude  that 
a positive  relationship  exists  between  economic  development  and  the  likelihood  of  democratic 
government.”  Nevertheless,  the  direction  of  the  relationship  remains  unresolved:  that  is,  does 
economic  wealth  yield  democracy?,  does  democracy  yield  economic  development?,  or  is  the 
relationship  reciprocal. 

Social  Development  and  Democracy 

The  focus  on  socioeconomic  linkages  and  democracy  has  also  produced  literature  on  the 
structure  of  class  formations  as  an  important  aspect  of  the  success  of  emergence  and  survival  of 
democracy.  Lipset  (1956,  100)  broaches  the  class  connection  to  democracy  when  he  argues  that 
political  controversy  declined  (thus  stability  increases)  in  wealthier  stable  democracies  due  to  the 
incorporation  of  the  working  class  into  “the  legitimate  body  politic.”  Moore  (1966)  offers  a 
compelling  argument  of  the  importance  of  class  structure  and  capitalist  development  in  the 
development  of  democracy.  He  posits  the  decline  in  the  societal  power  of  large  landholders,  the 
reduction  in  labor-repressive  agricultural,  and  the  orientation  of  the  middle  class  towards  the 
democratic  regime  as  the  most  important  factors  in  the  development  of  democracy  or  dictatorship. 
These  three  conditions  are  associated  with  capitalist  development.  Huntington  (1991)  echoes 
Moore’s  thesis  when  he  argues  that  some  countries  are  part  of  the  Third  Wave  because  they 
possess  the  capacity  to  generate  a broad-based  urban  middle  class  through  a wide  diversification 
of  a growing  industrial  economy. 
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Affirming  Moore’s  capitalist  development  connection,  Rueschemeyer,  Stephens,  and  Stephens 
(1992,  58)  argue  that  capitalists  development  is  associated  with  the  rise  of  democracy  because  of 
two  structural  effects:  strengthening  the  working  class  and  weakening  large  landholders.  They 
argue  further  that: 

[Capitalist  development  enlarges  the  urban  working  class  at  the  expense  of 
agricultural  laborers  and  small  farmers;  it  thus  shifts  members  of  the  subordinate 
classes  from  an  environment  extremely  unfavorable  for  collective  action  to  one 
much  more  favorable,  from  geographical  isolation  and  immobility  to  high 
concentrations  of  people  with  similar  class  interests  and  far-flung  communications 
(58) 

In  this  view,  the  working  class  emerges  as  the  class  that  propels  democratic  development.15  While 
structural  arguments  such  as  these  are  compelling,  such  arguments  say  little  about  how  decision 
makers  come  to  make  choices  concerning  the  economic  and  institutional  structures  that  are 
chosen  to  guide  the  democratic  state. 

Market  Reform  and  Democratic  Development 

Another  stream  of  democratization  literature  builds  on  the  socioeconomic 
development/democracy  linkage  and  seeks  to  “craft  democracy.”  This  literature  is  concerned  with 
economic  conditions  and  market  reform  in  the  democratization  process.  For  example,  Haggard 
and  Kaufman  (1997)  focus  on  how  economic  conditions  influence  the  timing  and  terms  of 
democratic  transition  and  post-transition  political  alignments.  After  the  transition  to  democracy, 
these  political  economy  scholars  are  interested  in  the  institutionalization  of  market  economies  in 
the  new  democracies.  While  Przeworski  and  his  collaborators  are  interested  in  the 
market/democracy  relationship.  Haggard  and  Webb  (1994)  are  more  prescriptive  in  their 


Others  approaches  to  capital  development  and  social  class  structures  in  democratic 
development  include  Luebbert  (1991)  and  Collier  (1999).  Luebbert  argues  that  class  cleavages 
and  class  alliances  determined  whether  a country  became  fascist,  liberal  democratic,  or  social 
democratic  in  the  interwar  period.  Luebbert  emphasizes  liberal  ffee-market  parties  and  the 
strength  of  labor  as  central  forces  in  these  outcomes  and  tends  to  confirm  the  Rueschemeyer, 
Stephens,  and  Stephens  argument.  Collier  also  offers  confirmation  for  Rueschemeyer,  Stephens 
and  Stephens  in  her  argument  concerning  the  working  class/elite  relations  in  democratic 
development  in  Western  Europe  and  South  America. 
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approach  and  highlight  the  interactions  between  reform,  coalition  building,  political  institutions, 
economic  conditions,  and  timing.  They  argue  that  the  costs  of  economic  adjustments  can  be 
traded  against  political  gains  in  the  early  stages  of  the  new  democratic  government  (8). 16 

While  this  literature  is  designed  to  institute  a market-based  economic  structure  after  the 
installation  of  democracy,  it  is  bound,  nonetheless,  to  the  idea  that  capitalist  economic 
development  sustains  democracy.  Moreover,  in  making  this  linkage,  the  literature  equates  a 
market  economy  with  capitalist  development.  This  approach  ignores  the  fact  that  the  development 
of  a stable  democracy  may  produce  high  levels  of  economic  development.  This  approach  extends 
the  original  thesis  of  the  capitalist  development  as  a prerequisite  for  democracy  to  market 
development  as  a prerequisite  for  democratic  consolidation.  Still,  Rustow’s  (1970,  346)  argument 
that  “[n]ot  all  causal  links  run  from  social  and  economic  to  political  factors”  holds  true  in  the 
consolidation  process  as  well  as  the  democratic  transition  process. 

The  literature  concerning  the  economic  society  and  democracy  is  not  the  only  democratization 
literature  that  has  originated  from  the  literature  that  searched  for  prerequisites  to  democracy.  The 
literature  may  highlight  the  positive  relationship  between  Protestantism  and  democracy  or 
egalitarian  political  cultures  and  democracy.17  Nonetheless,  the  literature  on  economic 
development  and  democracy  connection  is  more  realized  and  has  found  greater  acceptance  among 
comparative  scholars.  Still  Karl  (1990,  5)  is  correct  to  argue  that  “[patterns  of  greater  economic 


16  Freiden  (1991),  Bartell  (1995)  are  studies  that  take  this  type  of  political  economy  approach  in 
the  Latin  American  environment. 

17  Studies  that  examine  the  relationship  between  Protestantism  and  democracy  seek  to  extend 
Weber’s  (1930)  argument  concerning  Protestantism  and  capitalism  to  democracy.  In  the  case  of 
pre-dominantly  Catholic  Latin  America,  Wiarda  (1981,  9)  argues  that  Latin  America  possessed  a 
political  culture  that  “at  its  core  is  essentially  two-class,  authoritarian,  traditional,  elitist, 
patrimonial.  Catholic,  stratified,  hierarchical,  and  corporate.  The  argument  concerning  cultural 
attributes  and  democracy  tend  to  extend  the  work  of  Almond  and  Verba  (1963).  Almond  and 
Verba  (1963,  22)  accepted  the  argument  that  political  culture  and  political  structure  were 
incongruent.  Seligson  and  Booth  (1993)  offer  confirmation  to  this  thesis  in  their  study  of  political 
culture  and  regime  type  in  Nicaragua  and  Costa  Rica.  They  found  high  levels  of  support  for 
democratic  liberties  in  both  revolutionary  Nicaragua  and  democratic  Costa  Rica  (790). 
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growth  and  more  equitable  income  distribution.  . . may  be  better  treated  as  the  products  of  stable 
democratic  processes  rather  than  as  the  prerequisites  of  its  existence.” 

The  State  and  the  Political  Sphere 

While  Karl’s  “Dilemmas”  article  is  a proclamation  of  the  change  in  comparative  politics’ 
approach  to  democratization,  she  is  not  the  first  comparative  scholar  to  reference  the  process, 
bargaining,  and  compromise  involved  in  the  installation  and  success  of  democracy.  Rustow 
(1970,  356)  argues  that  democracy  “is  a genuine  choice  and  does  not  flow  automatically”  from 
background  and  preparatory  conditions.  He  argues  further  that  “[s]ince  precise  terms  must  be 
negotiated  and  heavy  risks  with  regard  to  the  future  taken,  a small  circle  of  leaders  is  likely  to 
play  a disproportionate  role”  (356).  Rustow’s  argument  applies  to  the  transition  to  democracy  and 
the  decisions  made  during  the  transition  process  affect  directly  the  terms  of  the  consolidation 
process.18  The  decisions  made  during  the  transition  process  are  institutionalized  in  the  institutions 
of  the  democratic  state.  Rustow  moves  the  argument  away  from  preconditions  to  democracy 
directly  to  the  choices  of  political  actors  involved  in  the  democratization  process.  These  actors 
make  decisions  that  directly  concern  the  design  and  formation  of  the  democratic  state. 

During  the  transition  stage  political  parties  are  central  to  the  type  of  institutions  that  are  chosen 
to  configure  the  democratic  state. 19  Thereafter,  as  Karl  points  out,  the  state  itself  becomes  more 
and  more  a competing  actor  in  the  type  of  democracy  that  is  consolidated.  This  stage  process 
indicates  that  democracy  and  the  development  of  the  democratic  state  must  be  understood  as  an 
iterative  process.  To  extend  Rustow’s  (1990,  358)  argument,  the  first  success  of  democracy  must 
encourage  contending  political  forces  and  the  leaders  of  these  contending  forces  to  submit  major 

1 8 

Rustow  argues  that  there  are  four  phases  to  the  transition  to  democracy:  1 . Background 
condition — the  single  condition  of  national  unity,  2.  Preparatory  phase — prolonged  and 
inconclusive  political  struggle,  3.  Decision  phase — the  deliberate  decision  by  political  leaders  to 
accept  diversity  in  unity,  4.  Habituation  phase — political  forces  and  their  leaders  submit  major 
questions  to  resolution  by  democratic  procedures. 

Both  Rustow  (1970,  357)  and  Karl  (1990,  6)  argue  that  political  parties  (as  representatives  of 
various  societal  interests)  are  at  the  center  of  the  transition  process. 
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questions  to  resolution  by  democratic  procedures.  We  can  better  understand  this  process  by 
following  the  development  of  the  democratic  state  in  three  areas:  the  constitutional  design  of  the 
state,  political  parties  and  the  state,  and  democracy  and  the  autonomous  state.  To  begin  this 
discussion,  I first  offer  a definition  of  the  state  and  a conceptualization  of  the  political  sphere 
from  which  the  democratic  state  emerges. 

The  Democratic  State 

Weber  (1922,  10)  argues  that  the  state  is  compulsory  associations  that  claim  control  over 
territories  and  the  people  within  them.  Weber’s  definition  is  a useful  description  of  the  territorial 
and  demographical  properties  of  the  state;  however,  it  offers  no  direction  concerning  the 
separation  that  may  and  should  exists  between  the  state  and  powerful  interests  within  the  state. 
Skocpol  (1979,  30-31)  argues  that  the  state  is  an  administrative  and  coercive  organization  that  is 
potentially  autonomous  from  socio-economic  interest  and  structures.  Augmenting  the  Weberian 
definition  of  the  state,  the  Skocpol  conception  addresses  directly  the  separation  between  the  state 
and  various  societal  interests. 

Nevertheless,  this  definition  lacks  a component  that  psychologically  links  citizens  to  the  state 
and  produces  the  national  unity  component  that  Rustow  posits  as  the  first  phase  of  the  democratic 
transition.  Nettl  (1988,  306-308)  argues  that  the  state  has  three  components:  it  is  divorced  from 
and  even  opposed  to  personal  power;  it  represents  an  autonomous  collectivity  as  well  as  a 
summating  concept  of  high  societal  generality,  and  it  is  a socio-cultural  phenomenon.  In  short, 
the  general  recognition  of  the  state  depends  on  a cultural  disposition  to  allot  recognition.  Nettl’s 
third  component  is  particularly  important  to  the  democratic  state.  It  asserts  that  over  and  above 
the  coercive  power  of  the  state,  the  state’s  existence  rests  on  citizens’  disposition  to  recognize  it. 

Combining  the  aspects  of  these  three  definitions,  I define  the  democratic  state  as  a set  of 
compulsory  associations  that  claims  control  over  territories  and  the  people  within  them,  is 
potentially  autonomous  from  socio-economic  interest  and  structures,  and  is  recognized  as  a 
significant  factor  due  to  a cultural  disposition  of  the  citizens  of  the  society  to  grant  it  recognition. 
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The  Political  Sphere 

Linz  and  Stepan  (1996,  8)  define  political  society  as  “that  arena  in  which  the  polity 
specifically  arranges  itself  to  contest  the  legitimate  right  to  exercise  control  over  public  power 
and  the  state  apparatus.’"  This  definition  serves  as  my  definition  of  the  political  sphere.  In  other 
words,  the  political  sphere  includes  the  “core  institutions  of  a democratic  political  society — 
political  parties,  elections,  electoral  rules,  political  leadership,  interparty  alliances,  and 
legislatures — by  which  society  constitutes  itself  politically  to  select  and  monitor  democratic 
government”  (1996,  8).  At  the  same  time,  a strong  congruence  exists  between  the  political  sphere 
and  the  state.  Krasner  (1984,  228)  argues  that  to  represent  symbolically  the  existence  and  unity  of 
the  political  community  is  a critical  purpose  of  the  state.  This  statement  is  particularly  true  in  the 
democratic  state.  The  political  sphere  in  a democratic  polity  is  not  united  on  policy  issues  or 
ideologically.  The  unity  to  which  Krasner  speaks  is  found  in  the  unity  of  the  political  sphere 
towards  the  legitimacy  of  the  democratic  state.  That  is  to  say,  the  political  sphere  acknowledges 
democracy  as  the  “only  game  in  town”  (di  Palma  1990,  138). 

Constitutional  Design  and  the  State 

First  and  foremost,  it  must  be  understood  that  in  most  democracies  constitutional  structures  are 
plastic.  In  other  words,  the  institutional  structures  that  are  created  by  constitutions  are  malleable. 
While  most  constitutions  require  super  majorities  to  implement  change  to  the  existing 
constitution,  many  countries  their  constitutions  quite  frequently.20  Nevertheless,  constitutional 
structures  are  important  and  condition  fundamentally  the  manner  in  which  new  democracies  may 
consolidate.  Democratization  literature  has  tended  to  focus  on  two  areas  in  the  discussion  of 
constitutional  structures:  parliamentary  or  presidential  governmental  systems  and 
majority/plurality  or  proportional  electoral  systems.  Of  course,  all  of  these  questions  are  political 
questions,  and,  therefore,  the  political  sphere  is  responsible  for  the  initial  configuration  of  the 

20 

For  example,  Nicaragua  has  had  two  major  constitutional  reforms  since  the  adoption  of  the 
1987  Political  Constitution:  the  1995  reforms,  and  2000  reforms. 
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state.  In  this  view,  these  are  the  questions  of  the  initial  political  bargaining  process.  Nevertheless, 
due  to  scholars’  desires  to  connect  directly  the  question  of  executive  and  legislative  relationship 
to  the  electorate,  the  discussion  concerning  institutional  design  has  generally  neglected  the 
position  of  the  judicial  institution  in  design  questions. 

Parliamentary  versus  Presidential  systems:  history,  culture,  and  choice 

Lijphart  (1992,  1)  argues  that  the  relationship  between  the  executive  and  the  legislature  is 
“probably  the  most  important  institutional  difference”  among  democracies.  Given  this 
relationship,  parliamentary  and  presidential  governments  are  the  two  principal  starting  points  for 
an  examination  of  democratic  institutional  structures.21  In  the  debate  between  these  two 
archetypes,  no  clear  superior  has  emerged.  In  addition,  empirical  evidence  suggests  that  historical 
trajectories  and  culture  affect  the  choices  that  political  leaders  make  in  the  selection  of 
institutional  structures.  However,  recent  literature  indicates  that  institutional  designers  have  more 
flexibility  in  the  design  process  than  the  historical  or  cultural  constraints  portend. 

Lijphart  (1992,  25)  argues  that  empirical  evidence  favors  the  parliamentary  system.  While  this 
argument  is  valid,  it  is  clear  that  the  Lijphart  uses  democratic  stability  and  quality  as  the 
dependent  variables  in  his  assessment  of  this  evidence.  This  evidence,  however,  suppresses  the 
fact  that  the  parliamentary  cases  are  predominantly  cases  that  had  consolidated  democracy  prior 
to  the  Third  Wave  of  Democracy,  and  the  presidential  cases  are  predominantly  part  of  the  Third 
Wave  and  have  yet  to  consolidate  democracy.  This  situation  suggests  that  evidence  is  incomplete 
on  the  presidential  cases. 


2 1 

I use  Stepan  and  Skach  (1994,  3-4)  definitions  of  pure  parliamentarianism  and  pure 
presidentialism  to  provide  my  definitions  of  the  two  concepts.  Parliamentarianism  is  a system  of 
mutual  dependence  with  two  components:  1.  the  chief  executive  power  must  be  supported  by  a 
majority  in  the  legislature  and  can  fall  if  it  receives  no  confidence;  2.  the  executive  power  has  the 
capacity  to  dissolve  the  legislature  and  call  for  elections  (3).  Presidentialism  is  a system  of  mutual 
independence  and  also  has  two  components:  1 . the  legislative  power  has  a fixed  electoral  mandate 
that  is  its  own  source  of  legitimacy;  2.  the  chief  executive  power  has  a fixed  electoral  mandate 
that  is  its  own  source  of  legitimacy  . 
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Indeed,  Mainwaring  (1990,  157)  argues  that  the  failure  to  differentiate  sharply  between 
presidentialism  in  authoritarian  states  and  presidentialism  in  democracies  is  one  of  the  flaws  of 
earlier  analyses  of  presidentialism.  For  this  reason,  studies  that  examined  the  dichotomy  of 
presidentialism  in  the  United  States  and  Latin  American  presidentialism  are  fundamentally 
flawed.  Nevertheless,  a few  earlier  studies  did  acknowledge  the  distorted  nature  of  Latin 
American  presidentialism.  Vemey  (1959,  34)  argues  that  the  presidential  systems  of  Central  and 
South  America  prior  to  1960  were  “distorted  by  dictatorship.”  Given  limited  comparative  data 
from  Latin  American  political  systems,  Vemey’ s analysis  of  governmental  systems  is  most 
informative  concerning  Western  European  democracies.  He  offers  two  routes  from  monarchy  to 
democracy  in  the  Western  European  context.  A presidential  system  occurs  if  a democratically 
elected  monarch  replaces  the  hereditary  monarch.  A parliamentary  system  results  if  the  monarch 
loses  most  of  his  or  her  power  and  the  cabinet  becomes  the  parliament  instead  of  the  monarch’s 
agent. 

Vemey’s  argument  is  important  because  it  demonstrates  the  manner  in  which  institutional 
design  may  be  conditioned  by  historical  trajectories.  Lijphart  ( 1 992,  25)  points  out  that  Latin 
America  has  a history  of  presidentialism.  He  argues  that  the  presidential  model  was  the  only 
model  available  to  Latin  American  democracies  in  the  early  nineteenth  century.  The  historical 
connection  to  nineteenth  century  Latin  American  democracy  implies  that  Latin  American 
constitutional  engineers  of  the  Third  Wave  are  predisposed  to  choose  presidentialism  as  a form  of 
continuity  to  previous  democratic  governments.  Conversely,  democracies  that  once  were  part  of 
the  British  Empire  tended  to  select  parliamentary  governmental  systems  because  “none  of  the 
potential  competitors  were  as  well  known  or  as  strongly  admired”  (1992,  25). 

Still,  history  is  only  one  of  the  factors  that  may  condition  institutional  choices.  Powell  (1982, 
228)  argues  that  both  constitutional  type  and  performance  pattern  may  be  products  of  political 
culture.  He  defines  political  culture  as  “the  configuration  of  attitudes  and  beliefs  held  by  citizens 
and  elites  in  a society”  (65).  For  Powell,  political  culture  is  very  similar  to  historical  trajectories. 
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and  he  demonstrates  that  most  states  fall  into  cultural  clusters  based  on  either  proximity  or 
colonial  past.  Lipset  (1990,  2 10)  is  even  more  adamant  concerning  the  “centrality  of  political 
culture”  in  democratic  performance.  He  argues  that  the  failure  of  both  presidentialism  and 
parliamentarism  in  various  countries  can  be  linked  to  the  fact  that  cultural  factors  are 
extraordinarily  difficult  to  manipulate. 

Nevertheless,  many  scholars  advance  the  idea  that  constitutional  choices  do  matter.  Scholars 
who  emphasize  process  in  institutional  choices  such  as  Linz  (1990),  Stepan  and  Skach  (1994), 
Linz  and  Stepan  (1996),  Mainwaring  (1990),  and  Horowitz  (1992)  also  recognize  the  limits 
cultural  heritage  and  societal  demographical  configuration  place  on  these  institutional  choices. 
Linz,  Stepan  and  Skach,  Linz  and  Stepan,  Mainwaring,  and  Horowitz  come  to  different 
conclusions  concerning  the  parliamentary  or  presidential  choice;  nonetheless,  the  scholars  are 
united  in  that  they  all  tend  to  give  representational  considerations  equal  or  greater  weight  than 
regime  stability.22  Linz  (1990,  52)  argues  that  parliamentarianism  is  more  conducive  to  stable 
democracy  in  nations  with  deep  political  cleavages.  Linz  and  Stepan  (1996,  141)  further  this 
argument  and  advance  the  parliamentarianism  as  the  “constitutional  framework  that  favors 
democratic  consolidation.”  Their  linkage  to  representation  flows  from  two  of  the  three  capacities 
that  they  advance  as  favoring  parliamentarianism:  the  capacity  to  construct  majorities,  and  the 
ability  to  terminate  a crisis  of  government  without  resulting  in  a crisis  of  the  regime  (141-1 42). 22 
While  these  capacities  speak  to  regime  stability,  they  also  deal  directly  with  representational 
considerations  in  that  they  address  the  ability  of  the  democracy  to  absorb  citizens’  interests  and 
demands  within  the  institutions  of  government. 


22 

Lmz,  Stepan  and  Skach,  Linz  and  Stepan  conclude  that  the  parliamentary  system  is  more 
conducive  to  democratic  consolidation.  Mainwaring  and  Horowitz  argue  that  presidentialism  and 
partiamentarianism  provide  equal  opportunity  for  consolidation. 

Efficacy  is  the  third  capacity  that  Linz  and  Stepan  advances  as  flowing  more  strongly  from 
parliamentary  systems. 
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Linz’s  argument  against  presidentialism  is  strongly  linked  to  the  past  failure  of  the 
governmental  system  in  Latin  America.  On  the  other  hand,  Mainwaring  (1990,  113)  argues  that 
the  problems  of  presidentialism  in  Latin  America  are  tied  to  "fractionalized  multi-party  systems.” 
He  argues  correctly  that  parliamentary  systems  have  an  institutionalized  mechanism  to  deal  with 
large  numbers  of  parties  and  presidential  systems  do  not.  Horowitz  (1990,  206)  argues  that  the 
distinction  between  presidential  and  parliamentary  systems  is  not  the  problem  in  the  consolidation 
process.  Rather,  the  concern  is  the  institutions  adopted  by  democratizing  states,  particularly  those 
with  deep  cleavages  and  numerous  parties.  In  this  view,  winner-take-all  outcomes  and  their 
exclusionary  consequences  are  particularly  problematic  for  consolidation. 

Power  and  Gasiorowski  (1997)  echo  Mainwaring  and  Horowitz  and  argue  that  little  evidence 
exists  to  support  the  idea  that  parliamentary  systems  offer  more  favorable  opportunity  for 
democratic  consolidation.  Furthermore,  they  argue  that  their  analysis  of  democratic  transition  in 
Third  World  countries  indicates  that  "mulltipartism  poses  no  apparent  obstacles  to  the  success  of 
presidential  rule”  (146).  Now,  Power  and  Gasiorowski’s  approach  to  institutional  design  and 
consolidation  is  quite  ambitious  and  risky.  I argued  earlier  that  the  evidence  on  democratic 
presidential  systems  is  incomplete.  Power  and  Gasiorowski  (1997,  131-135)  make  the  same 
argument  and  address  the  problem  by  relaxing  the  criteria  for  consolidated  democracy.  They 
advance  three  dimensions  to  democratic  consolidation:  1)  a second  election  for  the  national 
executive;  2)  a change  in  the  partisan  composition  of  the  executive  branch,  and  3)  12  years  of 
democratic  experience.  Moreover,  the  study  excludes  all  transitions  that  have  occurred  in  First  or 
Second  World  countries  within  the  period  of  the  study,  1930  to  1995.  These  measurement  and 
case  selection  choices  make  the  results  of  the  study  less  compelling.  While  this  definition  of 
consolidation  yields  many  more  cases  of  stable  presidential  democracy,  it  is  clear  that  most 
democratization  scholars  would  question  the  legitimacy  of  many  of  these  choices. 

Still,  the  Power  and  Gasiorowski  (1997,  150)  study  is  an  important  contribution  to  the  “choice- 
of-institutions  literature  because  it  deals  directly  with  newly  democratizing  regimes.  Rustow’s 
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argument  concerning  his  “decision  phase”  is  central  to  the  choice-of-institutions  discussion.  The 
choice  of  the  governmental  system  involves  “a  deliberate  decision  on  the  part  of  political  leaders 
to  accept  the  existence  of  diversity  in  unity”  (1970,  355). 

The  Electoral  System  Choice 

Given  the  above  argument,  the  choice  between  a parliamentary  or  presidential  governmental 
system  is  linked  to  the  electoral  system  choice.  The  electoral  system  choice  shapes  the 
relationship  between  the  legislative  and  executive  institutions  and  the  relationship  between  these 
two  institutions  and  citizens.24  The  electoral  formula  is  one  of  five  dimensions  that  structure  the 
electoral  system."3  Stepan  and  Skach  (1994,  3-4)  argue  that  parliamentarianism  is  a system  of 
mutual  dependence  between  the  legislature  and  executive.  That  is  to  say,  the  legitimacy  of  these 
two  institutions  rests  on  a single  electoral  mandate.  On  the  other  hand,  presidentialism  is  a system 
of  mutual  independence;  both  the  legislative  power  and  the  executive  power  have  individual 
electoral  mandates. 

This  argument  returns  us  to  the  issue  of  representation.  It  is  difficult  to  disaggregate  the 
governmental  system/electoral  system  choice  from  party  politics.  However,  I will  attempt  to  save 
the  explicit  discussion  of  political  parties  and  democracy  for  a later  section  of  this  chapter. 
Nevertheless,  the  configuration  of  a nation’s  party  system  is  greatly  influenced  by  the  electoral 
system."6  Mainwaring  (1991,  21)  argues  that  “the  electoral  system  has  a strong  effect  on  the 
number  of  parties  and  hence  on  the  nature  of  competition  in  the  party  system.”  The  best  example 
of  this  argument  is  Duverger’s  (1954)  law,  which  asserts  that  single-member  district  plurality 


24  Shugart  and  Carey  (1992)  look  at  the  relationship  between  the  constitutional  design  and 
electoral  system  choice. 

Lijphart  (1984,  151)  argues  that  electoral  formulas,  district  magnitude,  provisions  for 
supplementary  seats,  electoral  thresholds,  and  ballot  structures  are  the  five  dimensions  to  the 
electoral  system. 

26  Rae  (1967)  provides  a detail  comparative  analysis  of  the  effect  of  the  electoral  system  on 
disproportionality  and  multipartism. 
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electoral  systems  favor  two-party  party  systems."7  Conversely,  multimember  districts  and 
proportional  representation  and  two-ballot  systems  encourage  multi-partism. 

The  selection  of  the  electoral  system  creates  a different  cleavage  among  the  advanced 
democratic  nations.  Lijphart  (1984,  xiii)  borrowing  from  Dahl  (1956)  and  Dixon  (1968)  expresses 
democratic  performance  through  the  dichotomy  of  majoritanan  and  consensus  government.  The 
choice  of  electoral  system  speaks  directly  to  these  concerns  and  once  again  returns  to  the 
representational  question.  The  single  member  district  plurality  model  is  found  in  the  United 
Kingdom’s  parliamentary  democracy  (the  Westminster  model)  and  the  United  States’  presidential 
democracy.  While  the  single  member  district  system  discourages  multipartism  in  both  cases,  the 
combination  of  single  member  district  parliamentarianism  and  the  combination  of  single  member 
district  presidentialism  produce  very  different  results  in  terms  of  democratic  performance. 
Single-member  district  and  plurality  and  Parliamentarianism 

The  Westminster  (party  government)  model  produces  a majority  parliamentary  government. 

The  two  primary  concerns  of  this  result  are  the  lack  of  consideration  for  minority  opinion  and  the 
cycling  of  policy  initiatives  from  one  parliamentary  majority  to  the  next.  The  former  concern  is 
more  problematic  in  developing  democracies.  In  the  Westminster  party  government  model,  one 
party  holds  a majority  of  legislative  seats.  A parliamentary  legislature  of  this  type  can  develop 
coherent  policy  and  impose  losses  on  powerful  organized  groups  (Weaver  and  Rockman  1993, 

29).  While  coherence  of  policy  is  important  in  the  developing  democracy,  the  inclusion  of  other 
voices  in  constitutional  and  policy  issues  is  essential  in  the  initial  stages  of  the  new  democracy. 

For  example,  none  of  the  new  Latin  American  democracies  can  be  considered  two  party  states 
(although  a few  function  in  this  manner  at  the  presidential  level— Nicaragua,  Costa  Rica,  and 
Colombia).  In  this  view,  single  member  district  plurality  systems  that  exclude  the  representatives 

"7  Duverger  agued  that  the  electoral  system  has  two  factors:  mechanical  factor,  and  a 
psychological  factor.  Mechanically,  single-member  district  plurality  severely  under-represents  all 
but  the  two  major  parties.  Psychologically,  voters  realize  that  a vote  for  any  party  other  than  the 
two  major  parties  is  wasted. 
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of  smaller  parties  are  problematic.  Jones  and  Mainwaring  (2003,  146)  point  out  that  all  non- 
Anglophile  countr  ies  in  their  1 7-nation  study  of  the  nationalization  of  party  systems  in  the 
Americas  had  some  form  of  proportional  representation.  It  is  clear  that  these  countries  have  opted 
for  proportional  systems  to  advance  the  representation  of  minority  interests. 

The  second  problem  of  majority  cycling  has  been  of  little  concern  to  students  of  democratic 
consolidation  as  questions  of  regime  stability  have  superseded  questions  of  the  policy  stability. 
Policy  stability  questions  are  of  greater  concern  in  consolidated  democracies.  In  this  environment, 
policy  reversals  across  terms  in  office  are  likely  to  occur. 28 
Single-member  district  and  plurality  and  Presidentialism 

On  the  other  hand,  the  single  member  district  with  plurality  and  presidentialism  approach  also 
has  important  weaknesses.  Lipset  (1990,  208)  argues  that  presidencies  make  for  weak  parties  and 
weak  executives.  He  points  out  that  much  of  the  literature  has  argued  otherwise.  This  literature 
promotes  the  concentration  of  power  in  the  single  person  of  the  president  as  the  marker  of  the 
strong  executive.  In  a single  member  district  plurality  presidential  system,  Lipset’s  argument  of 
executive  branch  weakness  is  more  correct.  The  literature  on  divided  government  in  the  United 
States,  which  views  divided  government  as  leading  to  deadlock  and  stalemate,  is  instructive  in 
this  question.'9  Even  Mayhew’s  (1991)  argument  that  policy  outputs  of  divided  and  unified 
government  in  the  American  presidential  system  are  roughly  equal  does  not  rescue 
presidentialism  from  this  weakness. 

The  inherent  weakness  of  the  single  member  district  with  plurality  presidential  system  is  the 
mutual  independence  of  the  executive  and  the  legislature.  Once  again  as  Stepan  and  Skach  point 
out,  this  independence  is  found  in  the  separate  electoral  legitimacy  of  the  two  bodies.  Linz  (1990, 
55)  argues  that  “[s]ince  both  derive  their  power  from  the  votes  of  the  people  in  a free  competition 

28  See  Steinmo’s  (1989)  discussion  of  British  tax  policy. 

29 

Divided  government  is  the  condition  of  a president  of  one  political  party  and  the  House  of 
Representatives  and  Senate  of  another  party.  See  for  example  Sundquist  (1988)  and  Cutler 
(1988). 
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among  well-defined  alternatives,  a conflict  is  always  possible  and  at  times  may  erupt 
dramatically.”  In  such  a situation,  the  weakness  of  the  executive  is  magnified  by  the  president’s 
fixed  term  in  office.  The  fixed  term  does  give  the  president  security.  In  the  case  of  a weak  or 
weakened  president,  it  creates  a potential  crisis  situation.30  Institutional  crisis  is  possible  in  that  a 
weakened  president  may  have  to  serve  out  ineffectually  his  or  her  term  in  office.  Alternatively, 
the  weakened  president  may  choose  to  resign  from  office,  which  leaves  the  impression  of  the 
failure  of  the  institution  in  navigating  a policy  dispute.  In  a parliamentary  setting,  the  resignation 
of  a weakened  government  is  a structural  component. 

Multi-member  districts  proportional  representation  and  Parliamentarianism 

Proportional  formulas  require  multimember  districts  that  range  from  two  member-districts  to  a 
single  nation-wide  district  from  which  all  members  of  the  legislature  are  elected.  Lijphart  (1984, 
155)  argues  that  “district  magnitude  has  a very  strong  impact  on  the  degree  of  proportionality  that 
the  proportional  representation  system  can  attain.”31  Proportionality  is  an  important  consideration 
for  representation.  In  parliamentary  systems  with  multiple  parties,  Linz  (1990,  77)  argues  that 
“[p]ower-sharing  and  coalition  formation  are  fairly  common,  and  incumbents  are  accordingly 
attentive  to  the  demands  and  interests  of  even  smaller  parties.  These  parties  in  turn  retain 
expectations  of  sharing  in  power  and,  therefore,  of  having  a stake  in  the  system  as  a whole.”  This 
argument  is  particularly  important  in  the  formation  and  stability  of  a legislative  majority  in  a 
multi-party  parliamentary  system.  Stepan  and  Skach  (1994,  18)  point  out  that  “the  executive’s 
right  to  dissolve  parliament  and  the  legislature’s  right  to  pass  a vote  of  no  confidence — are 


30 

Stepan  and  Skach  (1994,  19)  find  that  the  separate  mandates  of  legislatures  and  executives  in 
the  presidential  format  systematically  contributes  to  impasses  and  democratic  breakdown, 
because  “presidents  more  than  half  the  time  find  themselves  frustrated  in  the  exercise  of  then- 
power  due  to  the  lack  of  a legislative  majority.” 

31 

Coppedge  (1997)  explores  district  magnitude  in  a study  of  the  evolution  of  the  party  system  in 
five  Latin  American  countries  and  concludes  that  while  the  average  district  magnitude  is  a 
significant  factor  in  party  fragmentation,  more  attention  should  be  paid  to  societal  cleavages. 
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deadlock-breaking  devices.”  The  advantage  of  this  system  is  the  ability  to  break  deadlocks 
without  resorting  to  extraordinary  means  of  ruling  by  decree  or  falling  into  a regime  crisis.32 

On  the  other  hand,  multi-member  district  proportional  representation  and  parliamentarianism 
is  not  without  its  own  problems.  Linz’s  (1990)  and  Stepan  and  Skach’s  (1994)  arguments  in  favor 
of  this  type  of  system  is  greatly  based  on  the  ability  of  parliamentary  parties  to  form  coalitions. 
While  this  has  been  the  case  for  many  parliamentary  systems,  some  parliamentary  coalitions  can 
be  extremely  unstable.33  In  some  cases  failure  to  form  a majority  coalition  may  lead  to  the 
establishment  of  minority  governments,  which  are  the  most  unstable  form  of  parliamentary 
governments.  Due  to  the  lack  of  empirical  evidence  in  Latin  America,  it  is  debatable  whether  a 
coalition  of  parties  can  sustain  a majority  coalition  government  given  the  deep  cleavages  around 
which  political  parties  form  in  many  Latin  American  countries. 

Multi-member  district  proportional  representation  and  Presidentialism 

Latin  American  countries  have  offered  the  greatest  evidence  of  the  failure  of  this  particular 
constitutional  configuration.  Latin  American  countries  are  uniformly  presidential.  Moreover, 
these  countries  use  some  form  of  proportional  representation  (which  leads  to  multi-parti  sm)  in 
legislative  elections  to  maximize  representation  in  an  attempt  to  include  minority  voices  in  the 
legislative  process.  These  two  factors  create  the  condition  where  the  president’s  party  often  lacks 
a legislative  majority.  On  the  other  hand,  many  Latin  American  countries  function  as  two  party 
systems  at  the  presidential  level.34  To  this  condition,  Stepan  and  Skach  (1994,  19)  argue  that 
"[bjecause  the  president  and  the  legislature  have  fixed  mandates,  and  because  presidents  more 
than  half  of  the  time  find  themselves  frustrated  in  the  exercise  of  their  power  due  to  their  lack  of  a 

2 For  a discussion  of  the  difference  between  a crisis  of  government  and  a crisis  of  regime  see 
Linz  and  Stepan  (1978,  74). 

33  For  studies  on  the  process  of  parliamentary  coalition  formation  see  Dodd  (1976)  and  Muller 
and  Strom  (2000). 

34  Nicaragua  with  the  FSLN  and  PLC,  and  Costa  Rica  with  the  PUSC  and  PLN  are  two  countries 
that  function  in  this  manner. 
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legislative  majority,  presidents  may  often  be  tempted  to  bypass  legislature  and  rule  by  decree- 

law.” 

In  identifying  the  phenomenon  of  “delegative  democracy”  in  many  Latin  American  countries, 
O’Donnell  (1994,  60)  argues  that  the  phenomenon  is  characterized  by  the  president  as  the 
embodiment  of  the  nation,  the  isolation  of  the  president  from  most  political  institutions  and 
organized  interest,  and  the  president  as  the  sole  bearer  of  the  responsibility  of  the  success  or 
failure  of  governmental  policy.  Stepan  and  Skach  (1994,  20)  argue  that  characteristics  of 
delegative  democracy  are  “predictable  pathologies  produced  by  the  multiple  logics  of  the 
presidential  framework.”  While  support  exists  for  this  argument,  the  delegative  democracy 
condition  is  more  likely  to  occur  in  a multi-member  district  proportional  presidential  system  than 
in  a single-member  district  plurality  presidential  system,  because  of  the  party  system  structure 
that  tends  to  be  associated  with  the  two  electoral  formats.  Nevertheless,  the  need  for  avenues  of 
representation  in  consolidating  societies  dictates  that  some  form  of  proportional  representation  is 
essential  to  consolidation. 

Literature  on  institutional  design  in  new  democracies  has  emphasized  the  relationship  between 
the  legislature  and  executive  branches  of  government  for  good  reason.  It  is  of  course  these  two 
governmental  institutions  that  are  linked  directly  to  the  electorate.  In  this  view,  these  two 
institutions  are  the  most  democratic  institutions  of  the  democratic  state.  Moreover,  it  is  clear  that 
other  institutions  of  the  democratic  state  contribute  to  democratization.  In  literature  on  Latin 
American  democratization,  a great  deal  of  attention  has  been  placed  on  the  role  of  the  military  in 
the  transition  to  and  maintenance  of  democracy.35  Still,  the  judicial  institution,  the  third  major 
institution  in  constitutional  design  questions,  has  received  little  analytical  attention  in  discussions 
of  the  crafting  of  democracy  . 36  Smithey  and  Ishiyama  (2000,  164)  argue  that  the  lack  of  greater 

35  See  for  example  Aguero  (1992),  and  Loveman  (1994).  Aguero  (1995)  also  examines  the  role 
of  the  military  in  transition  to  democracy  in  post-Franco  Spain. 
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inclusion  of  the  judicial  institution  in  these  questions  is  surprising  from  “both  a scholarly  and 
practical  perspectives  given  that  “classic  comparative  literature  views  an  independent  judiciary 
as  central  to  the  democratization  process.” 

Political  Parties  and  the  State 

Schattschneider  (1942,  1)  argues  that  “the  political  parties  created  democracy  and  modem 
democracy  is  unthinkable  save  in  terms  of  the  parties.”  Rustow  and  Karl  follow  this  logic  in  their 
arguments  concerning  democratic  transition  and  democratic  consolidation,  respectively. 
Furthermore,  Mainwaring  and  Scully  (1995)  posit  party  system  institutionalization  as  a key 
component  of  democratic  consolidation.37  Moreover,  parties  are  the  chief  linkage  mechanism 
between  mass  society  and  the  state,  the  primary  organizational  mechanism  of  governmental 
institutions,  and  “the  cmcial  agency  of  institutional  legitimization.”38 

Lawson  (1980,  1)  defines  the  political  parties  as  “agencies  for  forging  links  between  citizens 
and  policy  makers.”  This  definition  is  sufficient  as  a working  definition  of  the  political  party  and 
as  a linkage  to  most  analytical  conceptualizations  of  the  modem  political  party.  Weber  (1946, 

102)  argues  that  “the  modem  forms  of  the  party  are  children  of  democracy,  of  mass  franchise,  of 
the  necessity  to  woo  and  organize  the  masses.”39  Duverger  (1954)  also  posits  the  expansion  of 
democracy  to  the  development  of  the  mass  party.  In  this  expansion,  Duverger  pointed  out  that  the 
mass  party,  as  a party  type,  was  more  greatly  associated  with  the  parties  of  the  left  due  to  the  need 
of  socialist  parties  to  generate  resources  to  combat  the  greater  wealth  of  the  parties  of  the  right. 

Studies  that  have  attempted  to  evaluate  the  effect  of  the  design  of  the  judicial  institution  on 
consolidation  are  Larkins  (1996),  Melone  ( 1 996),  Sabaliunas  (1996),  and  Smithey  and  Ishiyama 
(2000).  The  Larkins,  Melone,  and  Sabaliunas  articles  are  descriptive  case  studies.  Smithey  and 
Ishiyama  do  a cross-national  study  of  variation  in  judicial  power. 

37  n 

Stockton  examines  and  extends  the  Mainwaring  and  Scully  thesis  to  South  Korea  and  Taiwan. 

38  The  argument  concerning  institutional  legitimization  comes  from  Wildenmann  (1986). 

39  Other  scholors  who  acknowledge  the  organizational  capacity  of  parties  are  Sartori  (1976) 
Lijphart  (1984),  and  Powell  (1982). 
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Through  “contagion”  from  the  left,  mass  parties  could  spread  across  the  political  spectrum. 
Duverger’s  argument  recognizes  the  organizational  linkage  between  parties  and  citizens. 

Lipset  and  Rokkan  (1967)  offer  further  support  for  the  party  citizen  linkage  by  ascribing  party 
development  to  societal  cleavages,  a sociological  linkage.40  They  identify  four  lines  of  cleavage 
in  Western  industrial  democracies:  center-periphery,  state-church,  land-industry,  and  owner- 
worker.  This  argument  links  parties  to  organized  interests,  and  these  four  cleavage  structures 
carry  over  to  the  developing  democracies  of  the  Third  Wave.  Similarly,  citizens  may  have 
psychological  attachments  to  political  parties.  Campbell,  Converse,  Miller,  and  Stokes  (1960) 
present  the  psychological  attachment  argument  in  the  American  Voter.  Although  this  argument 
has  lost  some  of  its  initial  eloquence,  citizens  continue  to  identify  with  parties  “without  legal 
recognition  or  evidence  of  formal  membership  and  even  without  a consistent  record  of  party 
support”  (1960,  130). 

The  above  conceptions  of  the  political  party  view  citizens  as  components  of  the  political  party. 
Rational  choice  approaches  to  the  political  party  view  the  citizen  (the  voter)  as  outside  of  the 
party  and  selectors  between  the  various  parties  of  the  party  system.  Downs  (1957)  advances  a 
competitive  approach  to  the  party  .41  In  this  view,  winning  control  of  government  is  the  primary, 
and  sometimes  sole  purpose,  of  the  party.  Still,  this  argument  confirms  the  fact  that  parties  link 
citizens  to  governmental  institutions.  Dalton  (1985,  293)  argues  correctly  that  “[t]he  electoral 
choice  between  parties  aggregates  the  individual  preferences  of  the  electorate  for  political 
leadership,  thereby  converting  public  opinion  into  specific  policy  decisions.” 

In  a secondary  relationship,  parties  serve  as  an  organizational  mechanism  for  the  state 
apparatus.  The  earlier  argument  concerning  the  various  advantages  and  disadvantages  of 
governmental  and  electoral  system  design  was  impossible  without  reference  to  political  parties 

40  Inglehart's  (1977)  argument  concerning  materialist  and  post-materialist  would  also  contribute 
to  literature  concerning  the  parties  sociological  linkage  capability. 

41  Other  scholars  that  take  this  view  are  Aldrich  (1995)  and  Schlesinger  (1984). 
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and  party  systems.  Dodd  (1984,  156)  argues  that  “[pjarty  systems  are  systemic  characteristics  that 
establish  the  broad  constraints  that  are  constant  within  the  life  of  parliament.”  The  organizational 
importance  of  parties  in  state  formation  is  seen  in  literature  on  cabinet  formation  and  durability  in 
the  parliamentary  system  and  in  the  institutional  relations  of  the  presidential  system.  In  addition 
to  the  arguments  of  Linz,  Mainwaring,  Stepan  and  Skach;  Blondel  (1968,  190)  asserts  that 
configuration  of  party  support  is  a key  indicator  of  governmental  crisis.42  Another  set  of  party 
and  governmental  institution  literature  views  the  party  as  a solely  endogenous  institution.  This 
literature  utilizes  formal  models  to  explain  legislative  and  policy  choices.  Further,  this  literature 
views  the  party  and  party  alliances  as  significant  players  in  the  processes  of  legislative  choice.43 

Third,  parties  and  the  party  system  are  crucial  for  legitimation  of  the  institutions  of  the  state. 
Rueschmeyer,  Stephens,  and  Stephens  (1992)  forcefully  make  this  case  in  regards  to  the  role  of 
parties  in  the  installation  and  consolidation  of  democracy.  They  argue  that  strong  parties  “were 
necessary  to  mobilize  pressures  from  subordinate  classes  for  democratization”  and  the  party 
system  became  crucial  in  preventing  the  dominant  class  from  seeking  an  authoritarian  alternative 
by  providing  at  least  one  party  that  “effectively  protected  dominant  class  interests”  or  by  allowing 
the  dominant  class  direct  access  to  the  state  apparatus  (1992,  9).  Mair  (1997)  points  out  most 
clearly  the  legitimacy  that  a party  system  can  transfer  to  the  state.  He  argues  that  “[t]he  leaders 
whom  parties  recruit,  the  policies  which  they  formulate,  and  the  governments  that  they  seek  to 
control  can  be  legitimized  only  to  the  extent  that  the  parties  themselves  are  legitimized”  (1997, 
34).  While  Mair’s  argument  concerns  the  development  of  the  mass  party,  parties  in  developing 
democracies  have  to  find  ways  to  create  linkages  with  society  that  approximate  the  linkages  that 
were  fonned  between  citizens  and  parties  during  the  mass  party  era.  These  linkages  help  to 
establish  the  essential  relationship  between  citizen  and  government. 

42  Other  works  that  focus  on  parties  and  coalition  formation  are  Riker  (1962),  Dodd  (1976),  Strom 
(1984),  Laver  and  Shepsle  (1990),  Baron  (1991). 

43  See  for  example  Riker  (1958),  Shepsle  and  Weingast  (1981),  Ordeshook  and  Schwartz  (1987) 
and  Tsebelis  (1995). 
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Democracy  and  the  Autonomous  State 

State  autonomy  involves  the  ability  of  the  state  to  act  according  to  its  own  interests  when  there 
is  a conflict  between  the  state’s  interest  and  the  interest  of  the  dominant  economic  and  political 
classes  (Skocpol  1979,  30).  Krasner  (1984,  2 1 ) argues  that  the  power  of  the  state  vis-a-vis  the 
society  is  expressed  in  a trichotomy:  1)  the  state’s  ability  to  resist  societal  pressures  but  unable  to 
change  the  social  and  economic  structure;  2)  the  state’s  ability  to  resist  private  pressure,  change 
private  behavior,  but  unable  to  change  the  social  and  economic  structure;  3)  the  state’s  ability  to 
resist  private  pressure,  change  private  behavior,  and  change  the  social  and  economic  structure. 

These  two  conceptions  of  the  autonomous  state  demonstrate  the  ability  of  the  state  to  separate 
itself  from  the  dominant  interests  in  society.  However,  this  ability  is  only  one  concern  in  a 
democratic  society.  Rueschmeyer,  Stephens,  and  Stephens  (1992,  66)  argue  that  the  processes  of 
democratization  require  the  navigation  between  a state  that  is  dependent  on  the  dominant  class 
and  a state  that  is  “too  strong  to  be  democratically  tamed.”  The  relative  strength  of  the  state 
certainly  affects  democratic  consolidation.  Mydral  (1968,  34)  argues  that  the  “soft  state,”  which  is 
found  in  many  developing  societies  is  characterized  by  three  conditions:  the  circumvention  of 
laws  and  regulations  by  officials  and  the  inconsistent  application  of  policies  and  laws;  secret 
collusion  between  civil  servants  and  politicians;  and  the  use  of  corruption  to  secure  objectives 
other  than  those  officially  stated.  Extending  Mydral,  Migdal  (1988,  137)  argues  that  states  in 
developing  societies  are  weak  because  “diffused  fragments  of  society  have  stayed  strong.”  These 
two  arguments  indicate  that  “soft’  or  “weak’  states  have  yet  to  develop  the  capacity  to  advance 
their  own  interests.  The  existence  of  the  state  depends  on  its  ability  to  constantly  enhance  its 
social  control  through  compliance,  participation,  and  legitimacy  (Migdal  1991,  53). 

In  many  cases  the  state  or  the  institutions  of  the  state  are  viewed  as  independent  variables  and 
thereby  transfer  legitimacy  to  the  democratic  regime.  For  example,  March  and  Olsen  (1989,  7) 
argue  that  historical  institutional  approaches  to  the  state  examine  how  the  institutional 
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environment  mediates  political  struggle.44  Other  approaches  may  view  the  state  or  institutions  of 
the  state  as  dependent  variables.  In  this  view,  which  is  found  in  some  rational  choice  work, 
investigators  begin  with  problems  created  by  individuals’  or  group’s  needs  to  act  collectively  and 
trace  the  origin  of  institutions  to  overcome  these  collective  action  problems.45  In  either  of  these 
cases,  the  state  or  the  institutions  of  the  state  transfer  legitimacy  to  the  regime  in  its  ability  to 
mitigate  societal  conflict.46  Nevertheless,  the  literature  on  the  state  and  the  legitimacy  it  seek  to 
transfer  has  been  limited  in  addressing  the  role  of  the  judicial  institution  in  the  process  of 
democratic  consolidation.47 

Civil  Society  and  Democracy 

Rueschemeyer,  Stephens,  and  Stephens  (1992,  6)  argue  that  civil  society  is  “the  totality  of 
social  institutions  and  associations,  both  formal  and  informal,  that  are  not  strictly  production- 
related  nor  governmental  or  familial  in  character.”  Fukuyama  (1995,  8)  defines  civil  society  as 
“the  realm  of  spontaneously  created  social  structures  separate  from  the  state  that  underlie 
democratic  political  institutions.”  Linz  and  Stepan  (1996,  7)  argue  that  civil  society  is  “that  arena 
of  the  polity  where  self-organizing  groups,  movements,  and  individuals,  relatively  autonomous 
from  the  state,  attempt  to  articulate  values,  create  associations,  and  solidarities,  and  advance  their 
interests.”  These  definitions  of  civil  society  are  connected  in  the  sense  that  they  argue  that  civil 
society  is  a collection  of  organized  groups.  These  organizations  are  self-organizing  and  are 
separated  from  the  economic  and  governmental  spheres,  even  though  they  may  grow  out  of 


44  Studies  that  use  this  method  include  Katzenstein  (1985),  Weaver  and  Rockman  (1993),  and 
Putnam  (1993). 

47  Shepsle  and  Weingast  (1981)  is  an  example  of  this  approach. 

46  See  for  example  Gunther  and  Mughan  (1993);  and  Lijphart,  Rogowski,  and  Weaver  (1993). 

47  A major  exception  to  this  deficiency  is  Gibson  and  Caldeira  (2003),  which  examines  the 
legitimacy  of  the  South  African  Constitutional  Court  and  the  consequence  of  this  legitimacy  on 
democratic  consolidation  in  South  Africa. 
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either.  While  the  organizations  of  civil  society  are  not  of  the  economic  or  governmental  spheres, 
these  organizations  may  advance  their  interests  within  these  societal  spheres. 

While  literature  on  civil  society  has  advanced  this  arena  as  important,  the  empirical  evidence 
from  this  literature  has  been  divided  on  the  exact  relationship  that  exists  between  civil  society  and 
the  state  in  democratic  development.  Works  such  as  Putnam’s  Making  Democracy  Work  have 
advanced  a vibrant  civil  society  as  a necessary  condition  of  democracy.  Putnam  argues  that  the 
“civic  community”  of  Northern  Italy  can  be  linked  to  the  republican  history  of  the  region,  which 
encouraged  associational  development.  On  the  other  hand,  scholars  such  as  Tarrow  (1996)  argue 
that  the  course  of  state  development  may  contribute  greatly  to  the  development  of  civil  society 
organizations.  Skocpol,  Ganz,  and  Munson  (2000,  529)  make  this  exact  argument  in  a study  of 
voluntary  groups  in  the  United  States  during  the  nineteenth  century,  which  they  argue  formed 
regional  and  national  networks  that  mirrored  the  structure  of  the  United  States  government.  These 
opposing  views  suggest  that  civil  society  and  the  democratic  state  are  linked.  As  Diamond  and 
Linz  (1989,  36)  argue,  “[i]t  is  clear  (almost  by  definition)  that  autonomous  interest  groups  and 
civic  associations  are  freer  to  develop  and  prosper  in  a democracy.”48  How  are  we  then  to  view 
the  civil  society/state  relationship,  and  why  is  it  important? 

Many  works  on  civil  society  are  society-centered  and  focus  on  civil  society  in  a manner  as  to 
accentuate  a strict  separation  between  civil  society  and  the  state.49  Once  again,  Putnam’s  work  is 
a good  example  of  this  approach  and  emphasizes  the  development  of  societal  trust  as  a key 
ingredient  to  democracy.  While  Putnam’s  approach  to  separation  of  the  state  and  civil  society  is 
methodological  and  analytical,  Dryzek  (1996,  475)  argues  theoretically  that  democratic  societies 
are  better  served  if  “civil  society  is  not  unduly  depleted  by  gr  oups  entrance  into  the  state.”  On  the 
other  hand,  other  scholars  like  Skocpol,  Ganz,  and  Munson  (2000,  542)  view  civil  society  and  the 

48  Diamond  and  Linz  (1989,  36)  argue  that  the  resurgence  of  independent  associational  activity 
was  a key  factor  in  the  transition  from  authoritarian  rule  in  Latin  America  and  the  growth  of  these 
associations  were  partly  due  to  rapid  socioeconomic  modernization  under  authoritarian  regimes. 

49  ■ , i • 

This  terminology  is  borrowed  from  Levi  (1996). 
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state  as  “inevitably  intertwined.  Hyden  (1992,  6),  for  example,  argues  that  the  concept  of  a civic 
public  realm  is  superior  to  the  state-society  dichotomy  in  that  the  public  realm  encompasses  both 
state  and  society.  To  this  end,  Huber,  Rueschemeyer,  and  Stephens  (1997,  328)  argue  that  the 
relationship  between  state  action  and  associational  life  is  not  a tradeoff.  Rather,  the  relationship  is 
collaborative,  “associations  in  civil  society  have  tended  to  grow  as  states  have  taken  on  new  tasks 
in  society”  (328). 

The  relationship  is  closer  to  this  latter  argument  than  the  former.  Dryzek  argues  that  in  the 
prospects  of  democracy  “the  politicized  aspects  of  civil  society  are  most  interesting”  (1996,  481). 
This  idea  involves  the  responsiveness  and  potential  responsiveness  of  civil  society  to  the  actions 
of  the  state.  To  the  second  question  of  importance,  Tocqueville  ( 1 996,  5 1 6)  argues  that  “among 
democratic  people,  associations  must  take  the  place  of  private  persons  whom  equality  of 
conditions  have  eliminated.”  We  know  that  at  the  transition  to  democratic  rule,  equality  of 
condition  is  still  far  from  reality.  Nevertheless,  the  concern  for  the  equality  of  condition  is  a 
fundamental  aspect  of  democracy,  and  Tocqueville’ s argument  gives  a clear  view  of  how  civil 
society  functions  in  the  development  of  consolidated  democracy. 

Rueschemeyer,  Stephens  and  Stephens  (1992,  49)  are  also  concerned  with  the  question  of 
equality  and  argue  that  density  of  autonomous  organizations  are  relevant  to  democratization  in 
three  ways:  as  the  empowerment  of  subordinate  classes,  as  a shield  protecting  subordinate  classes 
against  the  hegemonic  influence  of  the  dominant  classes,  and  as  a mode  of  balancing  the  power  of 
state  and  civil  society.  These  three  elements  are  important  and  provide  an  analytical  framework 
for  understanding  civil  society  development  in  a consolidating  society.  Markovitz  (1998,  41) 
pinpoints  the  deficiency  of  civil  society  research  in  developing  societies  and  argues  what  is 
missing  in  most  analyses  of  civil  society  of  the  Third  World  is  an  understanding  of  the  class 
dimension  and  how  it  (class  in  civil  society)  interacts  with  state  elements  and  the  effects  of  these 
interactions  in  democratic  development. 
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The  Rule  of  Law  and  Democracy 

Unger  (1976)  argues  that  three  interrelated  notions  define  the  rule  of  law:  neutrality, 
uniformity,  and  predictability.  These  notions  condition  a conception  of  the  rule  of  law  that 
privileges  the  fair  application  of  the  law  above  the  content  of  the  law.  Indeed,  Unger  (1976,  177) 
argues  that  “the  rule  of  law  has  nothing  to  do  with  the  content  of  legal  norms.”  Like  most 
conceptualizations  of  the  rule  of  law,  Unger’s  conception  emphasizes  procedure.  Extending  this 
procedural  conception  to  post-Communist  Eastern  Europe,  Cohn  and  White  (1997,  153)  argue 
that  the  mle  of  law  is  a function  of  legality,  and  legality  requires  that  a legal  system  be  composed 
of  a set  of  formal  procedures,  which  produce  formal  rules. 

Alexander  (2002,  1 159)  asserts  that  “[r]ule-of-law  claims  commonly  portray  four  of 
democracy  s procedural  attributes  as  effective  constraints  on  decision  making  in  that  regime: 
enforceable  rights,  formalized  decision  rales,  regulation  of  officeholders,  and  equality  before  the 
law.”  Alexander  is  correct  in  his  assessment  of  approaches  to  the  rale  of  law  in  the  consolidation 
process,  and  his  ordering  of  these  procedural  attributes  speak  to  the  deficiency  in  the  empirical 
research  that  has  examined  the  rale  of  law  and  consolidation  relationship.  In  this  deficiency, 
equality  before  the  law  is  the  last  and  least  studied  component  of  the  model.  This  condition  may 
be  connected  with  the  difficulty  of  operationalizing  such  a model.50 

O’Donnell  (2001,  24)  has  been  perhaps  the  most  vocal  observer  of  this  deficiency  and  argues 
that  “most  rights — civil,  political,  and  social — are  enacted  and  backed  by  a legal  system,  both 
statutes  and  by  courts.”  He  continues  “[t]his  legal  system  is  a part  or  an  aspect,  of  the  state”  (24). 
This  argument  is  important  because  the  legal  system  is  a portion  of  the  state  that  has  been 
underexplored  in  the  consolidation  setting.  In  the  previous  sections  of  this  discussion,  I have 
argued  that  democratization  scholars  have  frequently  explored  the  portion  of  the  state  that  is 

50  An  important  advance  in  an  assessment  of  the  rale  of  law  ideal  is  Cohn  and  White  (1997),  who 
assess  the  diffeiences  in  adherence  to  the  rale  of  law  ideal  between  new  adolescents  and  other 

individuals  who  were  adolescents  during  a time  of  communist’s  repression  in  Central  and  Eastern 
Europe. 
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linked  directly  to  voters.  On  the  other  hand,  the  judiciary  is  the  formal  institution  of  the  state  that 
is  most  understudied  by  scholars.  This  fact  is  related  to  the  inclusion  of  the  judicial  institution  as 
part  of  the  legal  system.  Jacob  (1996,  2)  points  out  that  an  unspoken  premise  in  comparative 
politics  is  that  “legal  systems  provide  little  explanatory  power  for  understanding  politics  outside 
of  the  United  States,  and,  conversely,  that  politics  is  insignificant  in  helping  to  explain  the 
operation  of  the  legal  system  elsewhere.  Even  in  the  United  States,  many  political  scientists 
marginalize  the  study  of  the  law  and  courts  (2). 

Nevertheless,  many  scholars  offer  strong  arguments  that  the  legal  dimension  of  the  political 
system  is  essential  to  the  successful  operation  of  the  system.  For  example,  Klonoski  and 
Mendelsohn  (1970,  xviii)  argue  that  the  legal  system  “signifies  that  a collection  of  decision- 
makers rather  than  the  courts  alone  are  involved  in  allocating  justice.”  The  system’s  mission  is  to 
place  the  “stamp  of  legitimacy  on  the  allocations  of  benefits  and  penalties  produced  by  the 
operations  of  the  political  system”  (xviii-xix).  This  mission  of  transferring  legitimacy  to  the 
actions  of  the  political  system  or  the  political  portion  of  the  state  requires  that  the  legal  system 
separates  from  the  political  portion  of  the  state.  Rawls  (1989,  246)  contends  that  in  a “well- 
ordered  democratic  regime  political  liberalism  introduces  an  idea  of  “an  overlapping  consensus 
and  along  with  it  the  further  idea  of  the  political  as  a special  domain.”  If  we  reverse  Rawls’ 
argument,  we  can  argue  instead  that  the  overlapping  consensus  becomes  the  special  domain. 

Klonoski  and  Mendelsohn’s  (1970,  xvii)  argument  concerning  legitimacy  and  operation  of  the 
political  system  is  essential  to  understanding  the  concept  of  the  rule  of  law.  They  posit  the  law  as 
“precise  rales  shaped  by  dominant  forces  and  interests  in  the  community.”  Klonoski  and 
Mendelsohn  (xvii)  argue  further  that  the  dominant  will  is  asserted  in  both  the  making  and  the 
enforcing  of  the  law.  This  argument  implies  that  the  law  is  a political  instrument  of  the  dominant 
class.  As  the  law  is  a part  of  the  legal  system,  this  view  conflicts  with  the  Rawlsian  idea  of  an 
overlapping  consensus. 
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Criminal  law  is  the  law  of  interest  in  this  study  and  plays  important  role  in  the 

institutionalization  of  behavioral  norms  in  any  society.51  Foucault  (1977,  282)  argues  that 

delinquency  is  the  isolation  and  deployment  of  certain  differentiated  and  specified  illegalities. 

That  is  to  say,  the  powerful  groups  in  society  use  the  instrument  of  the  law  to  transmit  its  moral 

beliefs  and  preferences.  Criminal  justice  “plays  a role  of  legal  surety  and  principle  of 

transmission”  [transmission  of  the  values  of  the  dominant  class]  (282).  Bernard  (1981)  offers 

confirmation  for  the  transmission  argument  but  approaches  the  effects  of  this  transmission  from 

its  impact  on  the  lower  classes.  He  argues: 

[interpersonal  and  inter-group  conflict  becomes  manifested  in  the  criminal  law 
through  processes  in  which  the  behaviors  of  least  powerful — political  and 
economic — groups  in  society  are  most  likely  to  be  defined  as  criminal  and  are 
most  likely  to  be  responded  to  by  the  criminal  justice  system  (11). 

Studies  of  the  criminal  justice  system  and  criminal  law  traditionally  have  followed  two 
foundations  as  to  law  creation:  functionalism  and  conflict  (Chambliss  1974,  12).  The  functionalist 
model  posits  criminal  law  as  the  embodiment  of  the  moral  beliefs  and  preferences  of  the 
consensus  of  a society  and  asserts  that  criminal  actions  occur  because  individuals  have  not 
internalized  social  norms  concerning  behavior  (Gurr  1977,  13).  Conversely,  the  conflict  model 
posits  criminal  actions  as  those  actions  that  offend  and  threaten  the  interests  of  powerful  groups 
in  society. 

In  consolidating  democracies,  the  functionalist  view  correctly  highlights  the  fact  that  many 
individuals  in  these  societies  have  not  internalized  social  norms  concerning  behavior.  However, 
this  view  ignores  the  fact  that  powerful  groups  within  the  society  are  seeking  to  impose  these 
social  norms  on  the  society.  The  powerful  groups  also  desire  that  the  society  will  come  to  share 
their  moral  beliefs  and  preferences.  The  conflict  model  correctly  identifies  the  fact  that  powerful 
groups  are  imposing  a model  of  behavior  and  employ  mechanisms  to  enforce  these  behaviors. 

51  For  example,  the  Indian  government  banned  by  criminal  law  the  custom  of  demanding  a dowry 
by  the  family  of  the  groom  as  part  of  the  wedding  ceremony  in  the  1980s.  Though  the  practice 
continues  among  many  Indians,  the  criminalization  of  the  practice  is  beginning  to  have  an  effect. 
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This  model,  however,  ignores  the  fact  that  the  majority  of  society  may  come  to  accept  moral 
beliefs  and  preferences  espoused  by  the  powerful  groups.  Further,  this  model  tends  to  see  the  law 
as  fixed  and  always  advancing  the  moral  beliefs  and  preferences  of  a single  dominant  elite. 

Chambliss  (1993,  9)  offers  a third  approach  and  argues  that  law  creation  is  “a  process  aimed  at 
the  resolution  of  contradictions,  conflicts,  and  dilemmas  that  are  historically  grounded  in  time  and 
space  and  inherent  in  the  structure  of  a particular  political,  economic,  and  social  system.”  This 
model  posits  law  creation  as  an  ongoing  process  and  allows  new  groups  and  contextual  factors  to 
enter  the  law  creating  apparatuses  of  government  and  shape  the  direction  of  new  law  to  extent 
that  the  system  will  allow.  While  these  groups  or  contextual  factors  were  not  involved  in  the 
initial  framing  of  the  law,  they  have  the  ability  to  alter  the  ongoing  process  of  law  creation. 

These  three  approaches  to  law  creation  highlight  a major  deficiency  in  the  rule-of-law  literature 
in  the  consolidation  process  in  that  it  has  underestimated  the  process  by  which  the  law  and  the 
legal  system  comes  to  be  viewed  as  separate  from  the  political  domain.  That  is  to  say,  how  does 
the  legal  system  (or  the  justice  system)  gain  its  own  legitimacy  within  the  structure  of  the 
consolidating  state? 

While  Klonoski  and  Mendelsohn  argue  that  the  stamp  of  legitimacy  is  possible  through  the 
legal  system,  Rueschemeyer,  Stephens,  and  Stephens  (1992,  66)  argue  that  legitimation  of  the 
state  makes  little  difference  in  the  democracy  if  subordinate  classes  have  not  acquired  significant 
social  power.  They  argue  further  that  subordinate  classes  acquire  power  primarily  through 
organizations.  Chambliss’s  approach  to  law  creation  allows  for  new  organizations  to  enter  or 
influence  the  law  creation  process  and,  therefore,  address  the  concern  of  the  initial  lack  of  power 
of  subordinate  classes. 

Summary  and  Conclusion 

Democracy  is  a system  of  governance  in  which  ordinary  citizens  exert  a relatively  high  degree 
of  control  over  governmental  and  political  officials  by  acting  directly  and  indirectly.  Current 
approaches  in  democratization  are  grounded  in  the  direct  link  between  citizens  and  leaders.  In  this 
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view,  these  approaches  privilege  the  relationship  between  citizens  and  the  more  political  formal 
institutions:  the  legislative  and  executive  institutions.  In  emphasizing  these  two  institutions, 
students  of  democracy  undervalue  the  role  that  the  judicial  institution  plays  as  a legitimating 
component  for  the  democratic  regime. 

At  the  same  time,  democratization  scholars  advance  more  and  more  the  importance  of  the  idea 
of  the  rule  of  law  in  the  consolidation  process.  Nevertheless,  little  attention  is  given  to  the  role 
that  legal  codes  as  a component  of  the  justice  system  play  in  the  institutionalization  of  the  rule  of 
law.  These  two  components  (the  judicial  institution-as  a part  of  the  state  apparatus,  and  legal 
codes — as  a part  of  the  justice  system)  are  important  components  in  the  development  of  the 
legitimacy  of  the  democratic  regime  and  are  components  that  will  be  explored  in  the  subsequent 
chapters  of  this  study. 


CHAPTER  3 

THE  JUDICIARY  AND  DEMOCRATIZATION 
Chapter  2 establishes  that  the  judiciary  as  a formal  institution  of  government  has  been  under- 
explored  in  the  democratization  process  in  favor  of  the  more  visible  and  political  legislative  and 
executive  institutions.  Moreover,  the  study  of  judiciary  and  democracy  has  generally  been 
confined  to  advanced  industrial  democracies.1  The  apparent  reason  for  the  neglect  of  the  judicial 
institution  in  the  process  of  democratization  is  the  traditional  belief  that  the  judicial  institution  is 
the  last  of  the  formal  institutions  to  fully  develop.  Following  Almond  and  Verba  (1963,  14-15),  I 
argue  that  this  belief  is  grounded  in  the  fact  that  the  judicial  institution  is  a structural  output  of  the 
political  realm.2  Following  this  line  of  reasoning,  it  is  logical  to  assume  that  the  structural  inputs 
of  political  parties,  interest  groups,  and  media  have  greater  impact  on  democratic  development 
than  do  the  structural  outputs.  Furthermore,  our  discussion  of  the  current  state  of  democratic 
consolidation  literature  illustrates  that  the  literature  is  guided  by  the  fact  that  these  inputs  of 
political  parties,  interest  groups,  and  media  have  a direct  linkage  (the  vote)  to  the  legislative  and 
executive  institutions. 

It  is  clear  that  by  restricting  our  institutional  study  of  democratic  consolidation  to  the 
legislative  and  executive  branches  of  government,  we  ignore  valuable  information  concerning  the 
societal  change  that  is  involved  in  the  processes  of  consolidation.  If  the  process  of  democratic 


1 See  for  example  Dahl  (1957),  Tate  (1987),  Chambliss  (1993),  Tate  and  Vallinder,  (1995), 
Volcansek  (1995),  Gibson,  Caldeira  and  Baird  (1998).  An  exception  to  this  rule  is  Gibson  mid  his 
collaborators  work  on  the  legitimacy  and  contribution  to  democratic  legitimacy  of  the  South 
African  Supreme  Court. 

2 Almond  ^ Verba  (1963,  14-15)  argue  further  that  the  structural  inputs  of  the  political  system 
are  political  parties,  interests  groups,  and  the  media. 
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development  has  both  inputs  and  outputs,  is  our  study  not  incomplete  in  only  examining  the 
inputs  and  political  outputs  (legislative  and  executive  institution)  of  the  democratization  process? 

In  this  chapter,  I examine  the  state  of  literature  concerning  the  judiciary  and  democratic 
development.  First,  I evaluate  arguments  concerning  the  judiciary’s  subordination  to  political 
society  and  advance  an  alternate  conception  of  the  judiciary  as  differentiated  from  political 
society.  Second,  I examine  conception  and  consequence  of  the  judiciary  as  a formal  institution  of 
democratic  government.  Third,  I explore  the  relationship  between  the  judiciary  and  the  legislative 
and  executive  branches  of  government.  Fourth,  I examine  the  relationship  between  the  judicial 
institution  and  the  public.  Throughout  these  discussions,  I examine  the  concepts  of  judicial 
independence,  judicial  separation,  and  judicial  legitimacy.  The  chapter  concludes  with  specific 
comments  on  how  these  three  concepts  are  intertwined  in  the  context  of  democratic  consolidation. 

The  divide  between  the  political  and  the  legal  system,  of  which  the  judicial  institution  is  a part, 
is  an  important  one.  While,  Rueschemeyer,  Stephens,  and  Stephens  argue  that  a fairly  strong 
institutional  separation  (differentiation)  from  societal  inequality  is  essential  to  democracy, 
Huntington  (1968,  34)  argues  that  the  separation  of  the  legal  system  from  the  political  realm  is  an 
essential  condition  for  political  modernity/  At  the  same  time,  O’Donnell’s  argument  concerning 
the  legal  system  and  the  prevention  of  individuals  being  above  or  beyond  the  law  points  to  the 
fact  that  the  separation  to  which  Huntington  refers  is  important  not  only  to  political  modernity  but 
also  to  democratic  development.  These  three  arguments  coalesce  to  advance  the  concept  that  a 
fairly  strong  separation  (differentiation)  of  the  legal  system  from  the  political  realm  is  essential 
for  democratic  consolidation. 

Huntington  argues  further  that  the  legal  system  is  subordinate  to  the  political  realm.  While 
there  is  truth  to  this  argument  of  the  subordinate  position  of  the  legal  system  in  that  the  legal 
system  facilitates  the  acceptance  of  the  “benefits  and  penalties  produced  by  the  political  system,” 


Huntington  (1968,  34)  further  that  the  legal  component  is  an  area  of  competence  that  becomes 
separated,  autonomous,  and  specialized. 
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this  role  as  facilitator  creates  perhaps  the  most  important  reason  to  study  the  judicial  system 
(Klonoski  and  Mendelsohn  1970,  xvii).  Still,  scholars  like  Parsons  (1978)  argue  that  the  failure  of 
the  law  and  other  components  of  the  legal  system  to  control  ‘the  play  of  interests’  in  various 
societies  is  a major  reason  that  comparative  scholars  neglect  these  elements  of  the  political 
system.  Because  of  this  failure.  Parsons  (12)  points  out  that  many  scholars  advance  the  position 
that  the  instrumentality  (the  legal  system)  “that  by  long  tradition  has  had  a central  place  in  this 
functional  context  cannot  be  very  important  after  all.” 

The  apparent  weakness  of  the  legal  system  in  consolidating  and  some  consolidated  democracy 
is  exactly  the  reason  that  these  instrumentalities  are  an  important  subject  of  comparative  study. 
Parson  s argument  echoes  that  of  Klonoski  and  Mendelsohn  in  that  he  posits  the  legal  system  as 
an  intervening  variable  between  the  state  and  society.  In  this  view,  the  inability  of  the  legal 
system  to  transfer  legitimacy  to  the  outputs  of  the  political  system  is  an  important  concern  for 
consolidating  democracies.  The  recent  work  of  Gibson  and  Caldeira  (2003,  2)  on  South  Africa’s 
Constitutional  Court  is  instructive  in  this  concern.  They  find  that  the  Court  has  acquired  little 
legitimacy  and  this  low  level  of  legitimacy  does  not  translate  readily  into  acquiescence  to  its 
decisions.  Their  chief  assumption  is  that  “legitimate  institutions  are  capable  of  generating 
acceptance  of  decisions  (2).  Gibson  and  Caldeira  (2)  conclude  that  “[t]he  apparent  inability  of 
the  Court  to  perform  the  role  of  a "veto  player"  in  South  African  politics  has  important 
consequences  for  that  country's  efforts  to  consolidate  its  democratic  transition.”  These  findings 
suggest  that  one  of  the  major  problems  in  societies  seeking  democratic  consolidation  is  the  lack 
of  legitimacy  of  the  judicial  institution  itself.  This  problem,  of  course,  generates  more  questions 
concerning  the  role  of  the  judiciary  in  democratic  development. 

The  Judiciary  as  a Formal  Institution 

The  judiciary  is  an  institution  of  the  democratic  society.  O’Donnell  (1994,  57)  defines  an 
institution  as  regularized  patterns  of  interaction  that  are  known,  practiced,  and  regularly  accepted 
by  social  agents  who  expect  to  continue  interacting  under  rules  and  norms,  formally  or  informally 
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embodied  in  those  patterns.”  Parsons  (1978,  33)  asserts  that  the  American  judiciary  is 
institutionalized  formally  by  a written  constitution  and  the  separation  of  powers  in  three  branches. 
In  most  democracies,  the  formal  institution  of  the  judiciary  is  established  in  the  same 
constitutional  manner,  though  not  always  with  the  structural  mechanism  of  power  separation  into 
three  branches.  Larkins  (1996,  164)  argues  that  the  judicial  institution  is  “the  institution  charged 
with  the  enforcement  of  the  constitution,  rights,  and  other  democratic  procedures  in  constitutional 
democracies.” 

In  these  two  views,  we  see  two  components  of  the  judiciary  as  an  institution:  one  structural 
and  the  other  functional.  Tate  (1992)  argues  that  structurally  and  functionally  based  typologies 
are  two  basic  interdependent  frameworks  through  which  courts  may  be  compared.  Clearly,  these 
groupings  of  typologies  are  mutually  reinforcing.  For  example,  Tate  (315)  argues  that  the  judicial 
function  of  “regime-limiter/citizen  rights  protector  can  hardly  be  played  unless  a court  is 
structurally  independent  of  the  other  government  institutions.”* 4  Nevertheless,  Tate’s  taxonomy 
of  comparative  judicial  frameworks  is  useful  in  examining  approaches  to  the  judicial  institution 
and  is  the  approached  used  for  this  brief  discussion. 

Structural  Approaches  to  the  Judicial  Institution 

Institutions  may  be  examined  from  many  different  perspectives.  Historical  institutionalism, 
organizational  theory,  and  rational  choice  theory  are  three  approaches  that  may  be  employed  to 
understand  the  performance  and  role  of  institutions  in  the  political  system.5  It  can  be  argued  that 
both  historical  institutional  and  organizational  approaches  to  institutions  are  grounded  in  the 

Becker  (1970)  and  Almond  and  Powell  (1978)  articulate  the  regime  limiter/citizen  rights 

protector  function  of  the  judicial  institution. 

5 Works  that  employ  the  historical  institutional  perspective  include  Katzenstein  (1985),  Collier 
and  Collier  (1991),  Sikkink  (1991),  Rueschemeyer,  Stephens,  and  Stephens  (1992),  and  Steinmo, 
Thelen,  and  Longstreth  (1991).  (Proponents  of  the  organizational  approach  to  institutions  include 
March  and  Olsen  (1984)  and  Powell  and  DiMaggio  (1991).  Proponents  of  rational  choice 
institutionalism  include  Riker  (1980),  Bates  (1989,  1997),  North  (1990),  Shepsle  (1989).  For  a 
more  complete  discussion  of  new  institutionalism,  see  Immergut  (1998).  Bates,  Greif,  Levi, 

Rosenthal,  and  Weingast  (1998)  attempt  to  somewhat  unit  all  three  institutionalist  approaches  in 
Analytic  Narratives. 
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sociological  tradition  (Immergut  1998,  16).  Both  approaches  draw  from  Weber  in  advancing  the 
idea  that  organizational  structures  are  important  concerns  in  the  configuration  of  power  and 
interests  in  the  political  system.  Immergut  (17)  argues  that  this  “structure-power  consensus” 
yields  the  idea  that  “various  institutional  factors  influence  the  political  processes  that  adjudicate 
among  conflicting  interests  and  may  hence  privilege  some  interests  at  the  expense  of  others.” 
Certainly,  this  argument  points  out  the  interaction  between  structure  and  function  of  any 
institution,  not  just  for  the  judiciary.  In  this  structure  and  function  dichotomy,  scholars  have 
generally  viewed  both  the  organizational  and  historical  institutional  approaches  to  institution 
more  in  accordance  with  the  idea  that  institutional  structures  can  affect  individual  behavior  than 
rational  choice  institutionalism,  which  traditionally  has  been  viewed  as  functionalist  (Hall  and 
Taylor  1996,  943-944)  6 

At  the  same  time,  the  judiciary  is  a distinctive  institution  in  its  structural  attributes.  Tate  (1992, 
314)  argues  that  judicial  independence,  judicial  impartiality,  the  scope  of  judicial  decision- 
making, and  the  depth  of  decision  making  can  all  be  viewed  as  structural  aspects  of  the  judicial 
institution  and  can  be  compared  across  countries.  He  defines  judicial  independence  as  “the  degree 
to  which  judges  interpret  the  law  in  opposition  to  the  desires  of  others  who  have  or  are  believed  to 
have  political  power”  (314).  Becker  (1970,  146)  indicates  that  judicial  independence  can  be 
operationalized  through  the  presence  or  absence  of  formal  legal  arrangements.  He  defines  judicial 
independence  as  “the  belief  that  judges  can  act  on  their  own,  counter  to  what  others,  political  or 
judicial,  may  think,  particularly  when  there  is  a possibility  of  retribution,  either  personal  or 
institutional”  (144).  Schmidhauser’s  (1987,  46)  first  component  of  his  “neo- Weberian  conceptual 
model”  posits  judicial  constitutional  authority  as  the  strongest  indicator  of  judicial  independence.7 

6 Notable  rational  choice  exceptions  include  North  1990,  which  traces  the  origin  of  institutions 
that  affect  development;  and  Bates,  Greif,  Levi,  Rosenthal,  and  Weingast  (1998),  which  also 
attempts  historical  views  of  institutional  development. 

y 

Melone  (1996)  attempts  to  operationalize  the  Schmidhauser  model  in  a study  of  judicial 
independence  and  democratic  transition  in  Bulgaria. 
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His  definition  of  judicial  separation  reflects  the  manner  in  which  he  privileges  structure;  that  is, 
“the  position  of  some  degree  of  freedom  from  one  or  more  competing  branches  of  government  or 
from  centers  of  private  power”  (231).  This  definition  of  judicial  separation  contains  two  degrees 
of  separation  (differentiation) — the  judiciary  from  political  government,  and  the  judiciary  from 
centers  of  social  power.8 

Clearly,  judicial  independence  is  the  structural  attribute  that  comparative  scholars  have  sought 
to  operationalize  most  often  in  comparative  political  study.9  Following  Becker’s  argument  that 
formal  legal  arrangements  can  be  a measure  of  the  extent  of  judicial  independence,  the  presence 
or  absence  of  judicial  review  and  the  scope  of  judicial  review  have  become  important  components 
of  cross-national  studies  of  judicial  independence.  For  example,  Herron  and  Randazzo  (2003, 

424)  point  out  that  [pjrevious  analyses  often  treated  the  exercise  of  review  as  proxy  for 
independence.’ 1 ’ This  use  of  judicial  review  as  a proxy  for  independence  is  directly  linked  to 
Becker  (1970,  214),  who  argues  that  “a  substantial  exercise  of  judicial  review  means  that  the 
highest  level  of  judicial  independence  exists.”  Moreover,  Schmidhauser  posits  judicial  review  as 
an  important  component  of  his  model  of  cross-national  judicial  research.  Other  studies  use  a 
variation  of  judicial  review  as  judicial  independence  linkage  to  examine  and  understand  the 
process  of  judicial  decision-making.  For  example,  Spiller  and  Gely  (1992)  look  at  policy 
congruence  between  Supreme  Court  members  and  members  of  the  United  States’  Congress  in 
issues  concerning  industrial  labor  relations.  Iaryczower,  Spiller,  and  Tommasi  (2002,  700)  take  a 
similar  approach  in  examining  independence  of  the  Argentine  Supreme  Court.  They  measure 


Blondel  s (1969)  conception  of  judicial  independence  also  includes  these  two  dimensions  and  is 
also  grounded  in  structural  mechanisms. 

9 Empirical  studies  of  judicial  independence  include  Mohan  (1982),  Vemer  (1984),  Shetreet  and 
Deschenes  (1985),  Larkins  (1996),  Melone  (1996),  Guamieri  and  Pederzoli  (2002),  Iaryczower, 
Spiller,  and  Tommasi  (2002),  and  Herron  and  Randazzo  (2003). 

10  See  for  example  Choper  (1980),  Landffied  (1988),  Spiller  and  Gely  (1992),  and  Alivizatos 
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independence  as  the  probability  of  a justice  not  aligned  with  the  government  voting  against  the 
government. 

Of  course,  judicial  review  is  only  one  structural  mechanism  that  contributes  to  judicial 
independence.  Schmidhauser  (1987,  46)  posits  protected  tenure  structure,  irreducibility  of  judicial 
salaries,  and  high  quality  selection  standards  as  other  structural  mechanisms  that  support  judicial 
independence.  Furthermore,  Volcansek  (1996)  argues  that  the  structural  procedures  for 
disciplining  judges  may  have  important  implications  for  judicial  independence.  She  asserts  that 
“political  independence  of  the  institution  [judicial  separation]  is  clearly  separable  from  the 
personal  independence  of  any  judge  that  is  essential  for  impartial  adjudication  of  an  individual 
case”  (1996,  11). 

Functional  Approaches  to  the  Judicial  Institution 

While  Volcansek  is  correct  that  independence  and  impartiality  are  distinctive  concepts  and 
structural  mechanisms,  Oxner  (2001,  274)  argues  that  impartiality  and  independence  “are  often 
used  interchangeably.”  She  associates  impartiality  with  the  personal  and  intellectual  integrity  of 
the  judge.  In  this  view,  Oxner  grounds  judicial  impartiality  in  the  functional  side  of  judicial 
independence.  Herron  and  Randazzo  (2003,  423)  concur  and  argue  that  “[a]t  its  most  basic  level, 
independence  is  related  to  the  impartial  resolution  of  conflict  by  a neutral  third  party.”  This 
definition  is  grounded  in  Shapiro  (1975),  who  has  established  most  definitively  the  functional 
aspects  of  judicial  independence.  Tate  (1987,  23)  argues  that  Shapiro’s  aim  is  to  “wrest  the  focus 
of  scholarly  attention  away  from  the  court  ‘prototype.’” 

Shapiro  (1975,  321)  contends  that  this  prototype  court  system  “is  rarely  approximated  in  the 
real  world.  " He  argues  that  courts  or  the  judiciary  is  a segment  of  the  political  regime  that  serves 
three  basic  functions:  conflict  resolver,  social  controller — punishing  or  helping  to  eradicate 
behaviors  defined  as  undesirable  by  the  regime  and  its  rules,  and  an  extension  of  the 
administration  performing  administrative  tasks  that  do  not  involve  interpersonal  or  intergroup 
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contention.11  Shapiro’s  first  function  approximates  what  judicial  scholars  would  refer  to  as 
impartiality  and  is  the  function  that  is  frequently  cited  by  judicial  scholars  (Tate  1987,  Herron  and 
Randazzo  2003). 

Nevertheless,  the  second  and  third  functions  raise  questions  that  are  more  interesting  in  the 
context  of  democratic  development.  First,  new  democratic  societies  have  not  come  to  a consensus 
on  the  rules  of  the  regime.  In  this  view,  Shapiro’s  argument  is  contradictory  to  a developing 
democracy.  On  the  one  hand,  the  judicial  institution  is  expected  to  be  impartial.  On  the  other 
hand,  the  institution  is  expected  to  perform  the  tasks  of  social  controller  and  as  extension  of  the 
state.  In  a society  that  has  not  formed  a consensus  on  the  rules  of  the  regime,  the  judicial 
institution  may  appear  as  biased  towards  the  dominant  interest  of  the  society.  Shapiro  clearly 
acknowledges  this  factor  and  mediates  the  contradiction  by  asserting  that  the  judiciary  as  conflict 
reslover  must  resolve  the  conflict  in  a manner  that  has  a chance  of  being  acceptable  to  the  loser. 

If  the  judicial  institution  performs  these  three  tasks  adequately,  it  contributes  to  the  legitimacy 
of  the  democratic  government.  Waltman  (1988,  216)  states  specifically  that  this  contribution  to 
governmental  legitimacy  is  a function  of  the  judicial  institution.  Once  again,  however,  the 
arguments  concerning  the  legitimating  function  of  the  judicial  institution  is  drawn  from  evidence 
provided  by  advanced  industrial  democracies.  Like  Shapiro,  Waltman  also  posits  three  functions 
for  the  judiciary,  of  which  the  legitimation  of  government  is  the  third.  More  than  Shapiro, 

Waltman  focuses  on  what  the  judiciary  means  to  the  political  system,  rather  than  the 
individualistic  functioning  of  the  institution. 12  Waltman’s  view  of  courts  is  extremely  important 
because  it  illustrates  that  courts  and  the  political  system  are  linked  intrinsically,  nevertheless, 
inherent  within  this  linkage  is  the  idea  that  the  courts  are  neutral  (impartial)  third  parties. 

Tate  and  Haynie  (1991)  attempt  to  operationalize  Shapiro’s  functional  concepts  in  empirical 
analysis. 

The  other  two  judicial  roles  that  Waltman  (1988,  216)  enumerates  are  that  of  dispute 
settlement— which  approximates  Shapiro’s  conflict  resolver,  and  serving  as  part  of  the  system  of 
administration  of  criminal  justice — which  combines  Shapiro’s  second  and  third  judicial  functions. 
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Both  Shapiro  and  Waltman  take  sociological  approaches  to  the  functional  aspects  of  the 
judicial  institution.  Judicial  scholars  who  use  rational  choice  approaches  to  understand 
institutional  performance  are  greatly  interested  in  function.  Hirschl  (2000,  94)  argues  correctly 
that  rational  choice  institutionalist  posit  institutions  and  particularly  constitutional  institutions  as 
mechanisms  to  “mitigate  systemic  collective  action  problems  such  as  commitment  and 
enforcement  problems.  For  example,  Shepsle  (1989,  137)  argues  that  political  institutions  are 
“procedures  that  shape  collective  decision-making  and  the  arena  within  which  conflicts  are 
expresssed  and  sometimes  resolved.” 

Formal  theorists  examine  the  role  of  court  behavior  through  the  use  of  formal  models 
(Schwartz  1992,  Ramseyer  1994.  Espstein  and  Walker  1995,  Knight  and  Epstein  1996).  For 
example,  Ramseyer  ( 1 994,  722)  uses  an  “electoral  market”  model  and  concludes  that  judicial 
independence  is  correlated  with  the  competitiveness  of  the  party  system  of  the  particular  country. 
That  is  to  say,  political  government  is  more  likely  to  support  judicial  empowerment  when  the 
ruling  party  has  low  expectation  of  remaining  in  office.  Ramseyer  found  judicial  independence  to 
be  weaker  in  Japan,  a country  dominated  by  a single  ruling  party.  These  findings  tend  to  echo 
theoretical  and  empirical  arguments  made  by  rational  choice  proponents  that  the  judicial 
institution  exhibits  strategic  behavior. 

On  the  other  hand,  in  testing  the  separation-of-powers  game,  Segal  (1997,  44)  found  that 
justices  in  the  United  States  have  the  ability  to  act  strategically  or  “in  a sophisticated  fashion”  but 
given  the  institutional  protection  Supreme  Court  justices  enjoy  they  “almost  never  need  to  do  so.” 
That  is  to  say,  Supreme  Court  justices  can  vote  their  true  preferences.  Both  approaches  to  the 
judicial  decision-making  highlight  the  fact  that  many  scholars  link  the  concept  of  judicial 
independence  directly  to  the  judicial  function.  Moreover,  these  arguments  point  out  the  fact  that 
we  can  gain  greater  understanding  of  the  judicial  institution  by  placing  it  in  relation  to  other 
formal  institutions  of  government. 
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The  Judiciary  and  Relations  with  Executive  and  Legislative  Institutions 

Laski  (1963,  124)  argues  that  the  legislative  and  executive  branches  often  perform  judicial 
duties,  and,  conversely,  the  judiciary  often  performs  law-making  functions.13  In  its  origin,  the 
judiciary  is  linked  to  the  more  political  executive  and  legislative  institutions  through  the  political 
constitution,  the  process  by  which  judges  are  selected  and  disciplined,  and  the  process  by  which 
jurisdiction  is  established.  These  interactions  make  a well-defined  separation  of  judicial 
institution  from  the  executive  and  legislative  institutions  difficult,  particularly  during  the 
consolidating  stages  of  the  democracy.  Laski  (124)  argues  further  that  “[t]he  separation  of  powers 
does  not  mean  the  equal  balance  of  power.”  This  argument  infers  that  the  three  institutions  exist 
in  a relative  power  relationship.  Jackson  (1985,  25)  describes  the  United  States  Supreme  Court  as 
the  nations  balance  wheel,  continually  tilting  the  flow  of  power  away  from  one  sufficiently 
powerful  branch  of  the  national  government.” 

While  judiciaries  in  other  societies  may  not  exhibit  the  overt  political  power  that  the  judiciary 
of  the  United  States  does,  the  courts  of  other  countries  also  play  the  role  of  balance  wheel.  Laski 
(1963,  124)  argues  that  judiciaries  are  the  “taskmasters”  of  the  executive  branch  of  government. 
Accordingly,  judges  determine  how  well  the  executive  branch  has  performed  its  duties.  At  the 
same  time,  Holland  (1988,  99)  argues  that  the  court  enhances  the  legitimacy  of  parliamentary 
democracy  in  Germany  by  upholding  the  constitutionality  of  legislation  passed  by  the 
Parliament.14 

In  many  countries,  judicial  review  and  the  power  of  judiciaries  to  interpret  law  are  important 
mechanisms  by  which  the  judiciary  evaluates  the  manner  in  which  the  executive  and  legislative 
branches  of  government  have  performed  their  respective  duties.  In  reference  to  the  United  States 

Jacob  points  out  that  United  States’  Supreme  Court  role  in  policymaking  is  well  established  in 
the  American  judicial  literature:  see  Canon  (1991)  for  an  example  of  this  approach. 

14  In  fact,  Landffied  (1994,  113)  argues  that  the  judges  of  the  German  Constitutional  Court 
contribute  to  a “judicialization  of  politics”  by  “sometimes  exceeding  their  competences  and  by 
becoming  involved  in  power  politics. 
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judicial  institution,  Jacob  (1996,  22)  argues  that  the  “power  of  courts  to  interpret  legislation 
constitutes  an  important  element  of  the  system  of  checks  and  balances  of  American  government.” 
Landffied  (1988,  531)  argues  that  the  German  Constitutional  Court  uses  the  mechanism  of  “strict 
reserves  of  interpretation”  to  control  legislators.  This  declaration  posits  that  “one  particular 
interpretation  is  the  only  constitutional  one”  (531-532).  Even  in  the  United  Kingdom,  a nation 
long  identified  with  legislative  dominance,  Kritzer  ( 1 996,  156)  argues  that  “English  courts  are 
increasingly  willing  to  tell  the  government  officials,  at  both  national  and  local  levels,  that  their 
action  is  wrong.” 

Numerous  American-judicial  scholars  have  sought  to  understand  the  behavior  of  the  judicial 
institution  in  relation  to  other  branches  of  government.  Segal  (1997,  28)  argues  that  “separation- 
of-power-games  typically  start”  with  the  assumption  that  judges  “are  interested  in  imposing  their 
preferences  on  society.  While  Segal  argues  that  judicial  attitudinalists’  model  and  positive 
political  theorists  model  diverge  in  that  attitudinalists  see  judges  as  sincere  actors  and  positivists 
see  judges  as  strategic  actors,  both  models  advance  the  idea  that  judicial  actions  can  only  be 
understood  in  the  context  of  the  political  system.15 

Caldeira  and  Gibson  (1997,  221)  extend  the  altitudinal  approach  to  the  European  Court  of 
Justice  and  its  relationship  with  the  other  institutions  of  the  European  Union.  They  find  that  the 
court  lacks  the  diffuse  support  necessary  to  “cushion  it  against  hard  times  and  political  attack.” 
Moreover,  they  explore  the  concept  of  judicial  independence  by  survey  questions  that  measure 
public  support  for  the  Court’s  opinions  and  questions  that  measure  public  support  for  the  Court  in 
the  face  of  political  opposition  from  other  institutions  of  the  European  Community.  Caldeira  and 
Gibson  (1997,  211)  assert  that  legitimacy  is  akin  to  the  concept  of  diffuse  support,  which  they 
define  as  a commitment  to  an  institution  that  is  not  contingent  upon  short-term  satisfaction  with 


Segal  and  Spaeth  ( 1 993)  employ  the  attitudinal  model  to  explain  judicial  behavior.  Conversely, 
Epstein  and  Walker  (1995),  and  Spiller  and  Gely  (1992)  employ  the  positivist  political  theory 
approach. 
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policy  outputs  (‘specific  support’).”16  They  conceptualize  legitimacy  as  “a  commitment  to  the 
fundamental  attributes— structure  and  function— of  a political  institution”  (211).  In  the  totality  of 
their  argument,  it  is  clear  that  differentiation  of  the  judiciary  from  other  institutions  of  the 
European  Community  is  essential  to  the  development  of  the  institutional  legitimacy  of  the 
European  Court. 

Conversely,  Iaryczower,  Spiller,  and  Tommasi  (2002,  699)  extend  the  positivist  approach  to 
Argentina  and  argue  that  “judicial  independence  is  the  extent  to  which  justices  can  reflect  their 
preferences  in  their  decisions  without  facing  retaliation  measures  by  Congress  or  the  president.” 
The  findings  of  this  study  are  instructive.  Iaryczower,  Spiller,  and  Tommasi  argue  that  the  court 
has  been  fairly  independent  in  that  the  legislature  and  president  do  not  retaliate  when  justices 
oppose  their  initiatives.  While  this  finding  may  indeed  show  that  justices  have  some 
independence,  I would  argue  that  it  is  unlikely  and  unnecessary  for  the  congress  and  the  president 
to  retaliate  if  their  policy  is  sustained.  On  the  other  hand,  Iaryczower,  Spiller,  and  Tommasi  (713) 
point  out  that  the  president  and  legislature  repeatedly  ‘abuse’  their  appointment  power.  This 
abuse  of  power  by  the  other  branches  of  government  contributes  to  the  negative  view  that  the 
Argentine  public  holds  of  the  courts. 

These  two  studies  highlight  the  problem  inherent  in  using  traditional  approaches  to  judicial 
lesearch  to  understand  the  judicial  institution  in  developing  democratic  environment.  Traditional 
approaches  are  established  through  evidence  provided  by  judiciaries  in  advanced  industrial 
democracies.  In  new  democracies,  the  lack  of  the  perceived  separation  (differentiation)  of  the 
judiciary  from  the  other  formal  institutions  of  government  prevents  the  development  of  judicial 
legitimacy.  Moreover,  Vemer’s  (1984,  463)  observations  concerning  the  lack  of  scholarly 
attention  given  to  the  independence  of  supreme  courts  in  developing  areas  also  highlight  the  fact 
that  the  evidence  that  has  accumulated  concerning  judicial  independence  is  compiled  from  the 

16  Their  definition  is  borrowed  from  Easton’ s (1975)  conception  of  diffuse  support 
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conditions  in  advanced  industrial  democracies.  Vemer’s  research  advances  the  concept  of  a 
dependent  judiciary  in  the  developing  environment.  This  lack  of  independence  or  separation 
results  in  a lack  of  legitimacy  for  the  judicial  institution  itself. 

Judicial  Power  and  Public  Power 

In  advanced  industrial  democracies,  most  judicial  institutions  have  established  a level  of 
legitimacy  that  allows  them  to  have  great  influence  in  the  society  as  a whole.  Volcansek  argues 
that  democratic  theorists  have  chosen  to  ignore  the  inconsistency  of  the  lack  of  judicial 
accountability  and  the  democratic  principle  of  citizen  control  of  their  leaders.  The  inability  of 
these  democratic  theorists  to  bring  these  two  concepts  into  balance  has  led  to  a neglect  of  the 
judiciary  in  general  (1996,  1).  Volcansek  (3)  contends  that  the  judiciary  by  its  very  nature  is 
undemocratic. 

Nevertheless,  other  scholars  argue  that  this  inconsistency  of  judicial  separation  from  citizen 
control  is  essential  for  the  proper  functioning  of  an  impartial  judiciary.  Laski  (1963,  125),  for 
example  argues  that  the  judiciary  is  “deliberately  set  aside  from  the  normal  process  of  conflict  out 
of  which  law  emerges.” 

His  (the  judge)  decisions  may  be  unpopular  with  the  people.  Unless  he  is  in  a 
position  to  know  that  no  penalty  follows  from  doing  the  right  as  he  sees  the  right, 
he  is  bound  to  be  the  creature  of  passing  phases  of  public  opinion.  (1963,  125) 

Clearly,  the  need  for  the  judiciary  to  be  publicly  accountable  and  independent  is  one  of  the 
chief  contradictions  of  the  democratic  judiciary.  I would  argue  that  these  two  functions  are  two 
sides  of  the  same  coin,  judicial  independence.  On  the  one  hand,  a primary  function  of  the 
judiciary  is  to  protect  citizens  from  the  excesses  of  majority  rule.  This  function  is  clearly 
grounded  in  the  experience  of  the  American  judicial  institution.  Jackson  (1985,  26)  argues  that 
[judicial  power  to  nullify  a law  duly  passed  by  the  representative  process  is  a restriction  upon 
the  power  of  the  majority  to  govern  the  country.”  Furthermore,  he  asserts  that  “[unrestricted 
majority  rule  leaves  the  individual  in  the  minority  unprotected”  (26).  Jackson’s  contentions  echo 
Hamilton’s  (1961,  470)  argument  in  the  Federalist  Papers  in  which  Hamilton  posits  the 
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independence  of  the  judges  as  an  “essential  safeguard  against  the  effects  of  the  occasional  ill 
humors  in  the  society.” 

Hamilton  and  Jackson  highlight  one  side  of  the  judicial  independence  concept.  Dahl  (1989, 

1 77)  posits  this  side  of  judicial  independence  as  a necessary  undemocratic  aspect  of  democracy 
that  is  activated  if  fundamental  rights  cannot  be  protected  by  democratic  means.  Judicial  review 
has  become  the  primary  tool  to  prevent  majority  excesses.  Danelski  ( 1 992,  2 1 ) argues  that  the 
principal  purpose  of  judicial  review  in  Japan  is  the  protection  of  individual  rights.  Russell  (1992, 
44)  argues  that  the  concept  of  judicial  review  is  a deviation  from  the  normal  provisions  of  the 
civil  law  model;  nevertheless,  many  European  countries  tolerate  the  activity  because  it  works  to 
protect  individual  rights.  The  emphasis  on  individual  rights  in  advanced  Western  societies  is 
linked  directly  to  liberal  thought  which  privileges  property  rights  and  rights  under  natural  law.17 

I do  not  want  to  carry  this  argument  too  far,  for  the  public  does  exert  a degree  of  control  over 
the  judiciary.  First,  the  appointing  authorities  of  judges  are  directly  connected  to  the  voting 
populace.  Barry  (1989,  21)  argues  that  institutions  established  by  democratic  procedures  have  two 
mechanisms  of  implementation:  citizens  choose  the  laws,  and  citizens  choose  the  lawmakers. 
Judiciaries  in  most  democracies  are  selected  in  five  ways:  by  the  executive  branch,  by  the 
legislative  branch,  by  a special  appointing  authority,  by  the  electorate,  or  by  a combination  of 
these  four  processes  (Volcansek  1996,  2). 

Second,  mechanisms  exist  to  discipline  and  remove  judges  if  they  violate  their  specific  duties. 
Guamieri  (1992;  38,  39)  argues  that  public  opinion  is  one  of  the  components  that  prevents  abuses 
of  power  by  the  judiciary.  Third,  judges  as  a part  of  the  society  are  influenced  by  changes  in  the 
public’s  beliefs  and  preferences.  Flemming  and  Wood  (1997,  493)  argue  that  individual  justices 
of  the  United  States  Supreme  Court  “follow  shifts  in  public  mood;  liberalism  of  justices’  voting 

See  for  example  Locke  (1963,  404),  who  argues  that  “[t]o  avoid  these  Inconveniencies  which 
disorder  Men’s  Properties  in  the  state  of  Nature,  Men  unite  into  Societies,  that  they  may  have  the 
united  strength  of  the  whole  Society  to  secure  and  defend  their  Properties,  and  may  have  standing 
Rules  to  bound  it,  by  which  every  one  may  know  what  is  his.” 
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decisions  varies  with  movements  in  policy  mood  of  Americans.”  While  Flemming  and  Wood 
(4 9-5 ) concede  that  the  shift  is  “fairly  marginal,’  the  fact  that  individual  justices  with  strong  life- 
tenure  guarantees  shift  even  a small  amount  offers  support  for  the  thesis  that  public  opinion  has 
an  effect  on  judges’  decisions.18 

At  the  same  time,  the  fact  that  changes  in  the  preferences  of  the  public  affect  the  decisions  of 
judges  is  not  necessarily  an  impingement  on  judicial  independence.  Chambliss  (1993,  61)  argues 
correctly  that  ideological  justifications  develop,  shift  and  change.  He  argues  further  that  “these 
ideologies  in  turn  become  a force  of  their  own  influencing  the  development  of  the  legal 
institutions  (including  the  courts)  which  reflect  the  interplay  between  material  conditions  and 
ideology”  (61).  These  societal  ideological  beliefs  change  fundamentally  the  manner  in  which  the 
law  operates  and  judges  inteipret  the  law. 

Once  again,  these  arguments  concerning  the  public  and  the  judicial  institution  have  developed 
from  evidence  provided  by  advanced  industrial  democracies.  This  view  provides  the  first  side  of 
the  public  power/judicial  independence  coin.  The  other  side  of  this  coin  is  concerned  with  the 
independence  of  the  judiciary  from  powerful  groups  or  individuals  in  society.  A small  stream  of 
prescriptive  literature  on  the  judiciary’s  role  in  democratic  transition  developed  during  the  late 
1980s  and  early  1990s.'  9 This  stream  of  literature  sought  to  create  a role  for  judiciaries  and 
special  judicial  commissions  to  deal  with  the  crimes  of  the  previous  authoritarian  regime.  This 
literature  was  very  limited  in  scope  and  lacked  an  empirical  focus.  Nevertheless,  it  articulated  an 
important  role  forjudges  and  the  justice  system.  In  articulating  this  role,  the  literature  specified 
an  avenue  for  the  creation  of  the  judiciary’s  separation  from  its  prior  domination  by  the  political 
portion  of  the  state. 


18 

Segal  and  Spaeth  (1993)  argued  that  there  was  no  empirical  evidence  to  support  the  idea  that 
public  opinion  has  an  influence  on  US  Supreme  Court  Justices. 

This  best  of  this  set  of  works  was  Transition  to  Democracy  in  Latin  America:  The  Role  of  the 
Judiciary  (1993),  and  works  that  detailed  the  process  in  South  Africa. 
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Still,  the  concern  of  the  independence  of  the  judiciary  from  powerful  groups  or  individuals  in 
the  new  democratic  society  is  of  equal  or  greater  importance  than  the  concern  of  the  protection  of 
minority  groups.  This  argument  does  not  minimize  the  importance  of  the  protection  of  minority 
lights.  Indeed,  the  Indian  judicial  institution  has  used  judicial  review  and  judicial  activism  to 
redress  the  needs  of  underprivileged  and  minority  groups  in  Indian  society  (Baar  1992,  78). 
However,  the  power  disparities  in  new  democracies  cannot  be  ignored.  Rueschemeyer,  Stephens, 
and  Stephens  argue  correctly  when  they  specify  state  autonomy  from  the  dominant  class  as  an 
essential  condition  of  democracy. 

Some  autonomy  of  the  state  from  the  dominant  classes,  from  the  bourgeoisie  and 
especially  where  it  still  exists — from  the  landlord  class,  is  a necessary  condition 
for  democracy  to  be  possible  and  meaningful.  If  the  state  is  simply  a tool  of  the 
dominant  classes,  democracy  is  either  impossible  or  a mere  form.  (1992,  64). 

This  argument  applies  especially  to  the  judicial  institution  in  its  role  as  conflict  resolver  and 
social  controller.  It  is  here  that  judicial  independence  and  legitimacy  of  the  judicial  institution  are 
analogous.  Rueschemeyer,  Stephens,  and  Stephens  (1992,  66)  argue  further  that  “[o]nly  if  the 
subordinate  classes  have  acquired  significant  power  does  it  make  any  difference  whether  a state  is 
legitimate  in  their  eyes  or  not.  For  subordinate  classes  to  view  the  judicial  institution  as 
legitimate,  the  public  must  view  the  judiciary  as  more  or  less  independent  of  the  dominant 
political  power.  The  Iaryczower,  Spiller,  and  Tommasi  (2002)  work  on  Argentina,  and  the  Gibson 
and  Caldeira  (200.5 ) work  on  South  Africa  both  highlight  the  lack  of  public  legitimacy  of  the 
judicial  institution  due  to  a lack  of  independence  from  the  dominant  political  and  societal 
leadership. 

Transitional  Justice  and  Judicial  Reform 

The  Third  Wave  of  Democracy  initially  prompted  little  interest  in  the  judiciary’s  role  in  the 
democratization  process  with  two  exceptions.  The  role  of  the  judiciary  in  the  adjudication  of  the 
human  rights  violations  of  the  previous  regime  and  the  establishment  of  an  independent  judiciary 
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were  the  two  exceptions.  This  work  was  prescriptive.  The  best  work  of  the  transition  literature 
was  Stotzky’s  (1993)  The  Transition  to  Democracy  in  Latin  America:  the  Role  of  the  Judiciary. 

After  transitional  democracies  passed  into  the  consolidating  stages,  comparative  judicial 
scholars,  judicial  and  legal  policy  makers,  and  international  non-governmental  organizations  have 
focused  almost  exclusively  on  the  establishment  of  judicial  independence  as  the  major  concern  of 
the  consolidation  stage.  0 This  focus  on  judicial  independence  is  driven  by  several  agendas.  The 
institutionalization  of  an  environment  conducive  to  a domestic  market  economy,  regional  and 
global  judicial  and  legal  integration,  and  the  institutionalization  of  an  independent  judiciary 
within  a consolidated  democratic  state  are  three  programs  that  drive  the  new  judicial  focus. 

These  three  programs  overlap  in  that  the  desire  for  the  independent  judiciary  is  driven  by  its  role 
in  the  establishment  of  the  rule  of  law.  However,  they  are  in  many  ways  isolated  and  in  some 
ways  contradictory  to  one  another.21 

For  example,  one  of  the  Inter-  American  Development  Bank’s  judicial  reform  efforts  links  “the 
efficient  and  equitable  function  of  a market  economy”  directly  to  consolidated  democracy  and  the 
rule  of  law  (Biebesheimer  and  Mejia  2000,  XI).  This  effort  examines  justice  reforms  that  have 
been  successful  in  other  regions  with  the  objective  of  utilizing  these  successful  efforts  as 
alternative  approaches  to  reform  efforts  in  Latin  America.22  These  reform  efforts  appear  to  be 
driven  by  the  economic  development  yields  democracy  linkage  that  grounded  much  of  the  early 


20 

For  example,  the  World  Bank,  the  International  Monetary  Fund,  the  Inter- American 
Development  Bank,  the  African  Development  Bank,  the  Asian  Development  Bank  and  the 
USAID  have  sponsored  participated  in  and  funded  major  conferences  and  initiatives  on  judicial 
reform,  with  major  emphasis  on  judicial  independence.  Additionally,  scholarly  organizations 
such  as  the  University  of  Florida  Levin  College  of  Law,  Justice  Studies  for  the  Americas,  the 
University  of  Florida  s Warrington  College  of  Business  have  sponsored  major  conferences  on 
legal  policy  issues  in  the  Americus.  Once  again,  a key  feature  of  the  conference  was  judicial 
independence. 

Piillaman  (2000,  10)  points  out  that  the  World  Bank  has  established  a comprehensive  set  of 
performance  indicators  for  1 7 different  types  of  reform  projects;  however,  these  performance 
indictors  have  no  criteria  by  which  to  assess  the  success  or  failure  of  the  program. 

22 

Van  Puymbroeck  (2001)  offers  another  example  of  this  form  of  judicial  reform  literature. 
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work  on  democratization.  While  these  efforts  are  important  to  the  improvement  of  Latin 
American  economies  and  perhaps  democratic  consolidation  efforts,  these  efforts  tend  to,  as 
Prillaman  (2000,  5)  argues,  “isolate  the  judicial  reform  process  as  a whole  from  the  broader 
political  forces  at  play.” 

A second  engine  driving  judicial  reform  efforts  is  the  move  toward  regional  and  global 
integration.  These  regional  and  global  movements  in  judicial  and  legal  system  reform  are  taking 
place  in  both  civil  and  criminal  law  areas.  For  example,  the  plan  for  a free  trade  zone  throughout 
the  Americas  has  prompted  attempts  to  create  regional  laws  that  ensure  contract  enforcement.23 
In  the  area  of  criminal  law,  efforts  to  coordinate  regional  drug  and  anti-terrorist  enforcement  have 
prompted  scholars  and  policymakers  to  advance  judicial  reform  efforts  as  a centerpiece  of 
regional  approaches.  These  efforts  suffer  from  the  lack  of  public  recognition  in  the  respective 
countries.  These  efforts  are  top-down  and  international  initiatives  that  have  not  been  embraced  or 
called  for  by  the  public  itself. 

The  third  engine  driving  interests  in  the  judiciary  is  scholarly  interest  in  crafting  institutions. 

Widner  (2001)  ties  the  issues  together  neatly  when  she  describes  her  book  concerning  judicial 

independence  in  Africa.  She  posits  her  work  “about  the  separation  of  powers,  judicial 

independence,  and  the  rule  of  law”  (2001,  9).  Widener’s  argues: 

To  understand  the  outcomes  of  negotiation,  it  is  important  to  know  the  preferences 
and  tastes  of  those  involved,  the  ideas  that  inform  their  assessments  of  risk  and 
reward,  and  the  options  that  they  consider.  (2001,  10) 

Widner  s argument  is  important  and  points  to  the  particular  problems  of  a consolidating  judiciary. 

The  major  problem  is  the  lack  of  legitimacy  of  the  judicial  institution  created  by  the  lack  of 

separation  of  the  institution  from  the  initial  political  negotiations  of  the  new  regime. 


Hendley  (2001)  discusses  this  type  of  collaborative  effort. 

For  example,  regional  dmg  interdiction  and  anti-terrorism  policies  were  central  themes  of  the 
University  of  Florida  Levin  College  of  Law’s  Conference  on  Legal  and  Policy  Issues  in  the 
Americas. 
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I find  the  term  judicial  reform  unsatisfying  and  inaccurate  for  the  process  of  democratic 
consolidation.  Widner  s terms  of  building  or  crafting  the  judicial  institution  are  more  correct. 
Nevertheless,  Prillaman  s (2000,  6)  argument  is  true  that  judicial  reform  [building  the  judicial 
institution]  “is  an  inherently  political  rather  than  technical  process  entailing  a series  of  judicial 
judgments  at  every  stage.” 

Characteristics  of  the  Consolidating  Judicial  Institution 

In  the  consolidating  environment,  the  institutionalization  of  the  judicial  institution  and  judicial 
independence  faces  at  least  seven  problems: 

1 . The  court  has  no  institutional  legitimacy.  Herron  and  Randazzo  (2003,  423)  argue  that  the 
judiciary  has  a weak  institutional  legacy.  I argue  that  the  consolidating  judiciary  has  no 
and  perhaps  a negative  institutional  legacy. 

2.  Other  institutional  actors  are  stronger  than  the  judicial  institution  (Herron  and  Randazzo 
2003,  423). 

j.  Judicial  officials  have  little  insulation  from  personal  retaliation  by  actors  in  the  political 
sphere  (Iaryczower,  Spiller,  and  Tommasi  2002,  699). 

4.  The  public  lacks  knowledge  of  the  courts,  and  this  lack  of  knowledge  is  exacerbated  by 
the  lack  of  public  access  to  the  courts  (Caldeira  and  Gibson  1995;  and  Prillaman  2000  n 

6). 

5.  Consolidating  judiciaries  lack  the  capacity  to  induce  compliance  (Gibson  and  Caldeira 
2003,  5) 

6.  Like  all  courts  consolidating  courts  are  counter-majoritarian  power  relatively 
unaccountable  to  political  institutions  (Gibson  and  Caldeira  2003,  5).  In  this  view,  these 
courts  lack  mechanism  to  engender  directly  public  support. 

7.  Consolidating  judiciaries  have  no  diffused  support  (Gibson  and  Caldeira  2003). 

Summary  and  Conclusion 

A fairly  strong  separation  of  the  judicial  institution  from  the  political  realm  (both  political 
government  and  the  power  of  the  dominant  political  and  social  class)  is  essential  to  the 


democratic  consolidation  process.  In  the  consolidating  setting,  structural  judicial  independence 


and  functional  judicial  independence  are  linked  to  this  judicial  separation  process.  While  both 
positivist  and  attitudinal  approaches  may  be  employed  to  examine  judicial  independence  and 
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separation,  attitudinal  approaches  appear  to  be  more  useful  in  our  attempts  to  understand  the  role 
that  the  judicial  institution  plays  in  the  democratic  consolidation  process.  Through  attitudinal 
approaches,  we  are  able  to  ascertain  public  perceptions  concerning  judicial  separation  and  the 
effects  of  this  perceived  separation  on  judicial  legitimacy  and  the  legitimacy  that  the  judicial 
institution  may  transfer  to  the  democratic  regime. 


CHAPTER  4 

MODEL  OF  JUDICIAL  INSTITUTION  IN  DEMOCRATIC  CONSOLIDATION 
What  is  the  role  of  the  judicial  institution  in  the  democratic  consolidation  process?  We  can 
gleam  a portion  of  the  answer  from  the  literature  concerning  the  judiciary’s  role  in  advanced 
democracies  and  in  the  comparative  judiciary  literature  in  general.  Waltman  (1988,  216),  for 
example,  argues  that  “providing  a symbolic  legitimacy”  for  government  is  one  of  the  functions  of 
the  judicial  institution.  While  these  two  branches  of  literature  are  useful  in  attempting  to  answer 
this  question,  they  are  ultimately  unsatisfying  because  they  both  understandably  fail  to  address 
the  unique  problems  associated  with  the  establishment  of  the  judicial  institution  itself  in 
formative  stages  of  the  new  democracy.  Because  the  consolidating  judicial  institution  has  little  or 
no  legitimacy  itself,  traditional  comparative  judicial  literature  concerning  legitimacy  and  diffuse 
support  has  little  relevance.1 

While  democratic  consolidation  literature  has  only  scratched  the  surface  of  these  complex 
relationships.  The  specificity  of  this  literature  concerning  the  judiciary’s  role  in 
the  process  makes  it  the  richest  source  of  theoretical  argument  .2  Linz  and  Stepan  (1996),  in  their 
holistic  institutionalization  approach  to  the  consolidation  process,  offer  perhaps  the  best 


In  a study  of  South  Africa’s  (one  of  the  most  advanced  emerging  democracies)  Constitutional 
Court,  Gibson  and  Caldeira  (1997)  argue  that  the  Court  has  acquired  little  legitimacy  and  this  low 
level  of  legitimacy  does  not  translate  readily  into  acquiescence  to  its  decisions.  Their  chief 
assumption  is  that  legitimate  institutions  are  capable  of  generating  acceptance  of  decisions.” 
They  conclude  that  “[t]he  apparent  inability  of  the  Court  to  perform  the  role  of  a "veto  player"  in 
South  African  politics  has  important  consequences  for  that  country's  efforts  to  consolidate  its 
democratic  transition”. 

The  most  piominent  discussion  of  the  role  of  the  rule  of  law  and  the  judiciary  in  the 
democratization  process  in  Latin  America  has  taken  place  between  institutionalist  such  as  Linz 
and  Stepan  (1996)  Problems  of  Democratic  Transition  and  Consolidation  and  those  dubious  of 
the  institutionalization  thesis  such  as  Mendez,  O’Donnell,  and  Pinheiro  (1999),  The  (Un)Rule  of 
Law  & the  Underprivi/edged  in  Latin  America. 
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articulations  of  this  role.  They  (1996,  10)  assert  that  “a  clear  hierarchy  of  laws,  interpreted  by  an 
independent  judicial  system  and  supported  by  a strong  legal  culture  in  civil  society”  is  required  to 
achieve  consolidation.  Here  they  posit  the  judiciary  as  an  intervening  variable  between  the  law 
and  civil  society’s  support  of  the  law. 

However,  in  establishing  this  judicial  linkage  function,  new  problems  arise.  First,  in  a newly 
established  democracy  the  hierarchy  of  law  is  far  from  clear.  The  fogginess  of  the  law  is  a 
product  of  the  fact  that  the  majority  party  or  interest,  which  facilitated  the  democratic  transition, 
in  great  measure  controls  the  law  creation  process.  Even  after  the  majority  party  or  interest  loses 
control,  the  former  opposition,  which  now  holds  power,  seeks  to  reverse  many  of  the  laws  and 
alter  the  institutional  structure  of  the  initial  democratic  government. 

Second,  no  clear  measure  of  judicial  independence  exists.* *  3 While  a constitution  that  is  based 
on  the  separation  of  powers  principle  may  endow  the  judicial  institution  with  separate  and  equal 
status  to  that  of  the  legislative  and  executive  branches,  this  status  is  largely  theoretical  .4  As 
Almond  and  Verba  (1963)  correctly  argue,  the  judiciary  is  a structural  output  of  the  political 
system.  In  turn,  political  actors  control  constitutional  formation,  selection  of  judges,  and  the 
jurisdiction  of  judges.  This  argument  indicates  that  the  judiciary  is  a part  of  the  political  sphere  at 
the  beginning  of  the  consolidation  process. 

Third,  the  idea  of  a strong  legal  culture  in  civil  society  implies  that  the  people  in  civil  society 
have  internalized  the  procedures,  processes,  and  rules  of  the  new  democratic  state.5  However,  in 


Vemer  ( 1 984,  463)  asserts  that  “survey  of  the  relevant  literature  indicates  rather  graphically  that 
little  scholarly  attention  has  been  given  to  an  assessment  of  the  independence  of  supreme  courts 

in  the  developing  areas.”  While  these  comments  were  made  in  1984,  they  remain  largely  true 

today. 

4 Hamilton  (1961,  470),in  arguing  for  the  ratification  of  the  U.S.  Constitution  and  the  separation 
of  powers  system,  asserts  that  “the  independence  of  the  judges  may  be  an  essential  safeguard 
against  the  effects  of  occasional  ill  humors  in  the  society.” 

5 Cohn  and  White  (1997>  I53)  argue  that  the  rule  of  law  is  a function  of  legality  and  legality 
requires  that  a legal  system  be  composed  of  a set  of  formal  procedures,  which  produces  formal 
rules. 
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most  new  democracies  this  situation  is  far  from  the  case.  Pinheiro  (1999,  2)  argues  that  in  many 
Latin  American  societies  “the  exercise  of  full  citizenship  is  practically  non-existent  for  the 
majority  of  the  population.  In  this  view,  citizens,  even  citizens  in  organized  groups,  may  be 
unfamiliar  or  ‘uncaptured'  by  the  procedures,  processes,  and  rules  that  are  promulgated  by  the 
new  democratic  regime.6 7 

Conditional  Model  of  the  Judiciary  in  Democratic  Consolidation 

Even  considering  the  problems  above,  Linz  and  Stepan’s  argument  is  a useful  starting  point 
for  the  creation  of  a conditional  model  of  the  judiciary’s  role  in  the  process.  First,  it  offers  a role 
and  a condition  for  the  judicial  system  in  the  consolidation  process  in  that  the  judicial  system  in  a 
state  of  independence  is  the  interpreter  of  the  law.  Second,  it  offers  a role  for  civil  society  as  a 
supporter  that  internalizes  the  idea  of  the  rule  of  law  if  the  independence  condition  is  met. 

Five  alterations  to  the  Linz  and  Stepan  thesis  create  a conditional  model  of  the  consolidating 
judiciary,  which  I posit.  First,  the  law  is  an  instrument  of  the  dominant  political  leadership,  and  its 
legitimacy  rests  with  the  fact  that  it  was  implemented  by  democratic  procedures.8  Second,  judicial 
independence  is  equivalent  to  judicial  separation,  and  the  judicial  institution  aggressively  and 
institutionally  seeks  this  separation.  Third,  a judiciary  is  considered  independent  only  if  the 
society  perceives  it  to  be  so.  Fourth,  support  in  civil  society  is  defined  as  the  belief  that  the  law  is 
neutral,  uniform,  and  predictable.  9 Fifth,  the  combination  of  these  two  perceptional  choices  (law 
as  fair  and  judiciary  as  independent)  results  in  four  outcome  possibilities. 


6 For  a general  discussion  of  citizenship  and  social  class  see  T.H.  Marshall’s  (1963)  Class , 
Citizenship,  and  Social  Class.  Doubleday. 

7 For  more  on  the  concept  of  capture  in  state  and  societal  relations,  see  Hyden’s  argument 
concerning  the  inability  of  some  African  states  to  extend  their  reach  and  control  into  rural  society. 

g 

Barry  (1989,  25)  defines  democratic  procedures  as  a “method  of  determining  the  content  of  laws 
(and  other  legal  binding  decisions)  such  that  the  preferences  of  the  citizens  have  some  formal 
connection  with  the  outcome  in  which  each  counts  equally.” 

9 , .1 

The  terms  neutral,  uniform,  and  predictable  are  taken  from  Unger  (1976). 
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The  content  of  the  law  is  less  important  than  the  fair  application  of  the  law.  This  alteration  is 
consistent  with  Unger’s  (1976,  177)  conception  of  the  rule  of  law  to  which  he  argues,  “has 
nothing  to  do  with  the  content  of  legal  norms.”  Furthermore,  O’Donnell  (1999,  307)  argues  that 
the  most  important  aspect  of  the  rule  of  law  is  that  the  law  is  “fairly  applied.” 

Second,  my  conceptualization  of  judicial  independence  is  concerned  with  the  separation  of  the 
institution  from  the  political  and  the  representation  of  political  interests.  Judicial  institutions 
under  previous  non-democratic  regimes  have  been  connected  to  the  state  and  particular  political 
interests.  Huntington  (1968,  20)  argues  that  one  of  the  characteristics  of  political 
institutionalization  is  the  separation  of  the  judicial  institution  from  the  political  sphere. 

Moreover,  Rawls  (1989,  246)  asserts  that  in  a “well-ordered  democratic  regime”  political 
liberalism  introduces  an  idea  of  “an  overlapping  consensus  and  along  with  it  the  further  idea  of 
the  political  as  a special  domain.  From  an  institutional  developmental  standpoint, 

Schmidhauser’s  (1989,  231)  definition  of  judicial  separation  as  “the  position  of  some  degree  of 
freedom  from  one  or  more  competing  branches  of  government  or  from  centers  of  private  power” 
is  a better  definition  of  judicial  independence  in  the  democratic  consolidation  context  than 
definitions  that  are  concerned  with  judicial  independence  at  the  individual  judge  level. 

Third,  a judiciary  is  considered  independent  only  if  the  society  perceives  it  to  be  independent. 
Becker  (1970,  144)  grounds  his  argument  concerning  judicial  independence  in  belief.  He 
contends  that  judicial  independence  “is  the  belief  that  judges  can  act  on  their  own,  counter  to 
what  others,  political  or  judicial,  may  think,  particularly  when  there  is  a possibility  of  retribution, 
either  personal  or  institutional.”  If  the  judiciary  is  an  intervening  variable  in  civil  society’s 
support  for  the  rule  of  law,  the  perception  that  civil  society  holds  concerning  the  independence  of 
judges  is  fundamentally  important.  Combining  Schmidhauser  and  Becker,  judicial  independence 
is  the  belief  that  a degree  of  freedom  exists  from  the  competing  branches  of  government  or 
centers  of  private  power. 
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Fourth,  support  in  civil  society  is  defined  as  the  belief  that  the  law  is  neutral,  uniform,  and 
predictable.  That  is  to  say,  individuals  perceive  that  the  law  is  fairly  applied  across  the  state.  I 
follow  O’Donnell’s  (1999,  307-308)  definition  of  “fairly”:  “the  administrative  application  of 
judicial  adjudication  of  legal  rules  is  consistent  across  cases,  is  made  without  taking  into 
consideration  the  class,  status,  or  power  differentials  of  participants  in  such  processes,  and  applies 
procedures  that  are  preestablished  and  knowledge.’’  In  other  words,  an  individual’s  support  is  a 
belief,  a perception,  or  a trust.  For  this  reason,  1 replace  the  term  “support”  with  the  term  “trust.” 
Trust  is  a particular  level  of  subjective  probability  with  which  an  agent  assesses  that  another 
agent  or  group  of  agents  will  perform  a particular  action  with  benign  intent.10 

This  alteration  makes  no  assumptions  concerning  the  level  of  knowledge  that  citizens  have  of 
the  procedures  and  rules  of  the  judicial  institution  or  the  law.  Gibson  ( 1 99 1 ) provides  a strong 
argument  that  deep  knowledge  of  procedural  aspects  is  unnecessary  for  support.  He  argues  that 
citizens  deduce  answers  to  procedural  questions  from  their  more  general  feelings  towards  the 
institution  (132).  Caldeira  and  Gibson  (1997,  221)  concur  and  argue  “perceptions  of  the 
legitimacy  or  illegitimacy  of  an  institution  do  not  require  a great  deal  of  understanding  of  the  way 
the  institution  actually  operates.” 

Fifth,  the  model  now  involves  individuals  in  civil  society  forming  perceptions  concerning 
judicial  independence  and  trust  in  the  fairness  of  the  law.  The  relationship  between  these  two 
choices  may  be  viewed  as  unidirectional,  reciprocal,  or  spurious.  In  this  study,  I argue  that  the 
relationship  in  the  consolidating  environment  is  both  unidirectional  and  spurious. 

The  idea  of  a unidirectional  relationship  entails  one  variable  having  an  effect  on  another  but 
not  conversely.  Of  course,  in  my  conceptualization,  attitudes  concerning  the  judicial 

This  study  offers  a definition  of  trust  that  combines  two  approaches:  Gambetta’s  (1988) 
probabilitistic  approach  and  Dunn  s (1988)  intentionality  approach. 

Caldeira  and  Gibson  (1997,  220)  offer  support  for  this  thesis  in  a study  of  public  opinion  of  the 

European  Court  of  Justice.  They  find  that  “perceptions  of  procedural  justice  had  little  to  do  with 
compliance.” 


76 


independence  affect  attitudes  concerning  the  fairness  of  the  law.  However,  one  may  argue  the 
opposite  and  posit  the  idea  that  attitudes  concerning  the  law  affect  attitudes  concerning  judicial 
independence.  The  disparity  between  these  two  contentions  confronts  the  question  of  causality. 

Agresti  and  Findlay  (1997,  357)  argue  that  a relationship  must  satisfy  three  criteria  to  be  a 
causal  one:  association  between  variables,  appropriate  time  order,  and  elimination  of  alternative 
explanations.  Both  unidirectional  contentions  advanced  above  assume  an  association  between  the 
two  variables.  Both  also  assume  that  alternative  explanations  will  be  eliminated.  The  point  of 
conflict  between  the  two  contentions  is  that  of  time  order.  However,  the  judiciary  is  established 
prior  to  a particular  disputed  law  reaching  its  jurisdiction.  In  this  view,  the  assumptions  on  which 
the  association  s time  order  is  based  must  be  questioned.  These  two  contentions  are  grounded  in 
different  assumptions  concerning  judicial  legitimacy.  The  first  contention  (my  contention) 
assumes  that  the  consolidating  judiciary  has  little  or  no  legitimacy.  The  second  contention  (the 
contention  on  which  the  idea  of  diffused  support  is  based)  assumes  that  the  judiciary  has 
legitimacy  and  a particular  ruling  may  enhance  or  detract  from  this  legitimacy.12 

If  we  combine  the  two  contentions  above,  the  reciprocal  argument  comes  into  focus.  In 
viewing  the  totality  of  the  judicial  institution  and  the  justice  system,  I accept  the  idea  of 
reciprocity.  Moreover,  as  the  new  democratic  state  moves  further  from  the  inception  of  the 
democratic  transition,  the  reciprocal  argument  becomes  more  significant  in  attempts  to  fully 
understand  the  function  of  the  judiciary  in  the  democratic  polity. 

However,  I argue  that  the  lack  of  judicial  legitimacy  in  the  form  of  separation  from  the  political 
sphere  at  the  initial  stages  of  the  consolidating  process  results  in  some  individuals  rejecting  the 
intervening  effect  of  the  judiciary  on  decisions  concerning  the  fairness  of  the  law.  A Nicaraguan 
example  is  instructive.  In  1991,  the  Nicaraguan  Supreme  Court  found  a portion  of  Decree  11-90, 


12 

We  see  this  type  of  argument  in  Gibson,  Caldeira,  and  Baird’s  (1998)  examination  of  the 

legitimacy  of  and  diffuse  support  for  national  high  courts  in  seventeen  European  countries  and  the 
United  States. 
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which  established  an  authority  to  review  confiscated  property  that  was  allocated  to  citizens  by  the 
prior  Sandinista  government,  unconstitutional  on  the  grounds  that  the  law  granted  an 
administrative  agency  powers  that  rested  exclusively  in  the  judicial  power.13  The  ruling  produced 
a mixed  response  in  political  government:  the  Executive  branch  accepted  it;  while,  many 
members  of  the  National  Assembly  sought  ways  to  circumvent  it.  One  may  argue  that  the 
Court  s ruling  produced  political  tensions  in  both  the  government  and  civil  society  and  attitudes 
concerning  the  ruling  affected  attitudes  concerning  the  judiciary.  However,  it  is  clear  that  the 
political  tension  concerning  the  confiscated  land  existed  prior  to  the  Court’s  ruling  on  Decree  11- 
90,  and  individuals  who  viewed  the  law  as  right  (fair)  before  the  Court  ruled  on  the  case  also 
viewed  the  law  as  right  (fair)  after  the  case.  Conversely,  those  individuals  who  viewed  Decree 
1 1-90  as  unfair  before  the  case  reached  the  Court  viewed  the  law  as  unfair  after  the  court  ruled  on 
the  case.  In  this  consolidating  environment,  the  judiciary,  which  lacks  legitimacy,  has  no 
mediating  effect  on  the  law. 

In  this  view,  the  relationship  between  judicial  independence  and  trust  in  the  fairness  of  the  law 
is  a spurious  one.  The  relationship  is  spurious  because  individuals  ignore  completely  the  judiciary 
and  base  their  attitudes  concerning  the  fairness  of  the  law  solely  on  their  political  orientation  to 
the  party  of  the  government. 

The  combination  of  these  two  perceptional  choices  and  the  unidirectional  and  spurious 
assumptions  result  in  four  outcome  groupings:  1 ) independent  judiciary/high  probability  of  trust 
in  the  justice  system,  2)  independent  judiciary/low  probability  of  trust  in  the  justice  system,  3) 
non-independent  judiciary/low  probability  of  trust  in  the  justice  system,  and  4)  non-independent 
judiciary/high  probability  of  trust  in  the  justice  system.  Figure  4-1  shows  the  full  conceptual 
model. 


13 


For  more  details  on  this  institutional  clash  see  McConnell  (1993). 
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Figure  4-1.  Model  of  Consolidating  Judiciary  in  the  Rule  of  Law 
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Given  the  theoretical  argument  advanced  here.  Outcomes  1 and  3 require  little  explanation. 
These  two  outcomes  correspond  to  the  unidirectional  relationship.  Individuals  who  view  the 
judiciary  as  independent  have  a relatively  high  probability  of  trust  in  the  law.  Meanwhile, 
individuals  who  do  not  view  the  judiciary  as  independent  have  a relatively  low  probability  of  trust 
in  the  law.  These  two  outcomes  comply  with  the  Linz  and  Stepan  articulation,  and  occur  at  high 
rates  within  civil  society. 

Moreover,  Outcome  3 occurs  at  a higher  rate  than  does  Outcome  1 in  consolidating  societies. 
Consolidating  societies  are  characterized  by  judicial  institutions  that  are  still  struggling  to  free 
themselves  fiom  the  political  sphere  and  low  levels  of  trust  in  the  rule  of  law.  Furthermore,  the 
high  level  of  political  contentiousness  and  the  lack  of  even  a modicum  of  societal  consensus  that 
are  also  present  in  these  societies  affect  both  the  acceptance  of  the  notion  of  judicial 
independence  and  the  fairness  of  the  law.  Consequently,  more  individuals  in  civil  society  view 
the  judiciary  as  political  and  the  law  as  unfair.  Conversely,  Outcome  1 occurs  at  a higher  rate  than 
Outcome  3 in  consolidated  democracies  for  exactly  opposite  reasons. 

In  Outcomes  2 and  4,  the  judicial  independence  and  trust  in  the  fairness  of  the  law  relationship 
is  a spurious  one  and  may  result  from  several  factors.  The  judiciary  is  only  one  aspect  of  the 
justice  system,  other  governmental  institutions  may  encroach  on  judicial  independence, 
individuals  may  perceive  the  law  as  fair  or  unfair  unrestrained  by  the  independent  judiciary’s 
intervening  effect,  individuals  may  base  their  feelings  concerning  the  judiciary  on  their  respect 
for  one  or  a few  judges,  and  political  concerns  may  create  a contradictory  effect. 

O Donnell  argues  that  all  relevant  state  institution,  and  not  just  the  judiciary  must  apply 
fairness.  Foucault  (1977)  in  Discipline  and  Punish  identifies  three  components  of  the  justice 
system:  the  prison  system,  the  police,  and  the  law  (in  the  form  of  delinquency).  In  addition,  we 
can  add  the  prosecutor  and  defense  systems  to  the  structure  of  the  justice  system.  Hammergren 
(1998)  argues  that  Larin  American  justice  systems  typically  include  not  only  the  courts  but  also: 
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prosecution  (often,  but  not  always  a separate  organization,  most  usually  called  the 
Public  Ministry),  legal  defense  (the  least  developed  and  sometimes  comprising  on 
the  public  sector  side,  only  a few  lawyers  named  by  the  court  for  indigent 
defendants),  the  Ministry  of  Justice  (which  usually  but  not  always  manages  the 
prisons,  in  a few  cases  also  controls  judicial  appointment  or  administration),  and 
one  or  more  national  police  forces.  (11) 

Encroachment  of  the  executive  or  legislative  branches  into  the  domain  of  the  judiciary  should 
be  perceived  as  a reduction  in  the  independence  of  the  courts,  but  some  individuals  may  perceive 
the  courts  as  independent  and  the  law  as  invalid.  Third,  the  legitimacy  that  the  justice  system 
supposes  to  transfer  to  the  law  may  not  transfer  in  the  minds  of  some  individuals.  Klonoski  and 
Mendelsohn  (1970,  xviii-xix)  argue  that  the  justice  system’s  mission  “is  to  place  the  stamp  of 
legitimacy  on  the  allocations  of  benefits  and  penalties  produced  by  the  operations  of  the  political 
system.”  However,  some  individuals  will  not  accept  this  legitimacy  even  when  they  view  the 
judiciary  as  independent.  Alternatively,  other  individuals  view  the  “allocations  of  benefits  and 
penalties  produced  by  the  operations  of  the  political  system”  as  fair  without  the  intervening  effect 
of  the  judiciary.14 

This  situation  may  arise  due  to  political  considerations  and  creates  the  contradictory  effect.  It  is 
reasonable  to  expect  that  individuals  with  such  strong  partisan  beliefs  contra  the  dominant  interest 
in  political  government  would  also  view  the  judicial  institution  as  part  of  the  political 
government.  However,  with  Outcome  2,  individuals  may  view  judges  as  independent  but  having 
to  inteipret  and  enforce  the  values  that  are  being  promulgated  by  the  dominant  interest  in  control 
of  the  political  government.  Conversely,  it  is  reasonable  to  expect  individuals  with  strong  partisan 
beliefs  in  support  of  the  dominant  interest  in  political  government  to  view  the  judiciary  as 
independent  of  the  political  government  and  interpreting  and  enforcing  the  legitimate  and 
democratically  enacted  law  of  the  land. 

Outcome  4 may  result  because  these  individuals  view  judges  as  the  advocates  of  the  views  of 
the  opposition  and,  therefore,  political.  In  addition,  they  view  the  law  as  fair  because  they  share 

14  Klonoski  and  Mendelsohn  (1970,  xvii) 
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the  values  of  the  dominant  political  leadership.  These  individuals  view  judges  as  obstructionists. 
Due  primarily  to  the  low  level  of  trust  in  the  rule  of  law  in  consolidating  democracies.  Outcome  2 
occurs  at  a higher  rate  than  Outcome  4,  but  less  than  Outcomes  1 or  3.  Moreover,  Outcome  4 
occurs  at  a higher  rate  in  consolidating  democracies  than  in  consolidated  democracies  due  to 
greater  polarization  in  the  consolidating  society. 

Operationalizing  the  Model 

The  theoretical  model  has  four  acting  agents:  the  political  sphere,  which  consists  of  the 
legislative  and  executive  branches  of  government;  the  law,  the  judiciary,  and  civil  society  .15 
Three  frameworks  underpin  the  actions  of  these  four  agents:  an  ideological  dialectal  approach,  an 
autonomous  state  approach,  and  a postmodernist  approach  to  the  construction  of  identity  (the 
construction  of  the  judicial  independence). 

Law  Creation 

Actions  in  the  political  sphere  create  the  law.  However,  in  this  conceptualization  the  law  is 
never  fixed.  The  political  sphere  is  constantly  producing  adjustments  to  the  law  in  a dialectal 
process.  Criminal  law  is  the  law  of  interest  in  this  study.  The  criminal  justice  system  and  criminal 
law  play  important  roles  in  the  institutionalization  of  behavioral  norms  in  any  society.  Klonoski 
and  Mendelsohn  (1970,  xvii)  argue  that  the  law  as  precise  rules  is  “a  normative  urge  toward  a 
universal  fixed  standard  of  rightness  and  an  empirical  consideration  of  law  as  precise  rules  shaped 
by  dominant  forces  and  interests  in  the  community.”  They  further  assert  that  the  dominant  will  is 
asserted  in  both  the  making  and  the  enforcing  of  the  law. 

Studies  of  the  criminal  justice  system  and  criminal  law  traditionally  have  followed  two 
foundations  as  to  law  creation:  functionalism  and  conflict  (Chambliss  1974,  12).  The  functionalist 
model  posits  criminal  law  as  the  embodiment  of  the  moral  beliefs  and  preferences  of  the 
consensus  of  a society  and  asserts  that  criminal  actions  occur  because  individuals  have  not 
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internalized  social  norms  concerning  behavior  (Gurr  1977,  13).  Conversely,  the  conflict  model 
posits  criminal  actions  as  those  actions  that  offend  and  threaten  the  interests  of  powerful  groups 
in  society. 

In  consolidating  democracies,  the  functionalist  view  correctly  highlights  the  fact  that  some 
individuals  in  these  societies  have  not  internalized  social  norms  concerning  behavior.  However, 
this  view  ignores  the  fact  that  powerful  groups  within  the  society  are  seeking  to  impose  these 
social  norms  on  the  society.  The  powerful  groups  also  desire  that  the  society  will  come  to  share 
their  moral  beliefs  and  preferences.  The  conflict  model  correctly  identifies  the  fact  that  powerful 
groups  are  imposing  a model  of  behavior  and  employ  mechanisms  to  enforce  this  behavior.  This 
model,  however,  ignores  the  fact  that  the  majority  of  society  may  come  to  accept  moral  beliefs 
and  preferences  espoused  by  the  powerful  groups.  Further,  my  model  sees  the  law  as  fixed  and 
always  advancing  the  moral  beliefs  and  preferences  of  a single  dominant  elite. 

Chambliss  (1993,  9)  offers  a third  approach  and  argues  that  law  creation  is  “a  process  aimed  at 
the  resolution  of  contradictions,  conflicts,  and  dilemmas  that  are  historically  grounded  in  time  and 
space  and  inherent  in  the  structure  of  a particular  political,  economic,  and  social  system.”  This 
model  posits  law  creation  as  an  ongoing  process  and  allows  new  groups  and  contextual  factors  to 
enter  the  law  creating  apparatuses  of  government  and  shape  the  direction  of  new  law  to  extent 
that  the  system  will  allow.  While  these  groups  or  contextual  factors  were  not  involved  in  the 
initial  framing  of  the  law,  they  have  the  ability  to  alter  the  ongoing  process  of  law  creation. 

This  model  captures  various  ideologies  as  they  function  in  the  struggle  to  control  the  law 
creating  process.  Zatz  and  McDonald  (1993)  articulate  the  ideological  dialectical  version  of  the 
model.  They  argue: 

The  ideological  orientation  exists  in  a dialectical  relationship  with  contradictory 
force  impacting  on  society,  including  alternative  ideologies.  Consequently,  the 
ideological  orientation  not  only  orients  actions  toward  the  resolution  of  conflict,  but 
may  also  be  the  nexus  of  conflict.  (1993,  157). 

This  model  is  designed  to  address  the  role  of  the  judiciary  in  unitary  governmental  systems 
Adjustments  must  be  made  to  extend  the  model  to  federal  systems. 
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This  approach  incorporates  the  strengths  of  the  class-dialectical  model.  Furthermore,  it  is  an 
improved  model  in  that  it  overcomes  the  structurally  deterministic  nature  of  the  class-dialectical 
model.  In  other  words,  individuals  are  not  assigned  to  a particular  political  class  because  of  their 
socio-economic  situation. 

The  Law 

Extending  Foucault  (1977,  282),  I posit  the  law  a result  and  an  instrument  of  the  political 
system.  My  use  of  the  term  law  is  analogous  to  Foucault’s  use  of  the  term  delinquency.  For 
Foucault,  delinquency  is  the  isolation  and  deployment  of  certain  differentiated  and  specified 
illegalities.  In  other  words,  the  powerful  groups  in  society  use  the  instrument  of  the  law  to 
transmit  their  moral  beliefs  and  preferences.  Criminal  justice  “plays  a role  of  legal  surety  and 
principle  of  transmission”:  (transmission  of  the  values  of  the  dominant  class)  (282). 

Bernard  (1981)  offers  confirmation  for  the  transmission  argument  but  approaches  the  effects 

of  this  transmission  from  its  impact  on  the  lower  classes.  He  argues: 

[Interpersonal  and  inter-group  conflict  becomes  manifested  in  the  criminal  law 
through  processes  in  which  the  behaviors  of  least  powerful— political  and 
economic  groups  in  society  are  most  likely  to  be  defined  as  criminal  and  are 
most  likely  to  be  responded  to  by  the  criminal  justice  system.  (11) 

My  argument  makes  it  clear  that  fairness  is  not  the  central  goal  of  lawmakers.  Pinherio  (1999, 
2)  is  correct  to  argue  that  “the  rule  of  law  should  not  be  equated  with  the  enforcement  of  criminal 
law,  precisely  because  one  of  the  cardinal  features  of  criminal  law  is  its  discriminatory  character.” 
The  advocates  of  new  law  desire  to  convince  the  society  that  certain  forms  of  behavior  are  the 
correct  forms  of  behavior  for  the  society.  The  law  (the  delinquency)  is  an  instrument  deployed  to 
produce  examples  of  the  consequence  of  incorrect  behavior.  While  the  law  lacks  an  initial 
fairness  component,  its  legitimacy  is  found  in  the  fact  that  the  law  in  question  is  implemented  by 
democratic  procedures.  This  being  said,  the  law  still  must  face  the  test  of  public  acceptance  after 
channeling  through  the  justice  system. 
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The  transmission  of  the  delinquency  may  face  obstacles  in  civil  society.  In  many  consolidating 
democracies,  two  or  more  sets  of  values,  which  shape  the  differentiation  of  illegalities,  may  exist 
simultaneously.  These  value  systems  are  at  work  even  as  the  dominant  political  forces  in  society 
seek  to  consolidate  their  value  system.  In  a Gramscian  sense,  we  can  think  of  these  competing 
value  systems  as  hegemonic  and  counter-hegemonic.  The  competing  value  systems,  while  not  in 
the  position  to  control  the  law  creating  process,  exert  influence  in  the  overall  societal  acceptance 
of  the  law  (the  delinquency).  In  Figure  4-1,  note  the  fact  that  the  arrow  from  the  law-creating 
agent  points  in  only  one  direction.  This  directional  signification  underscores  the  fact  that  the 
advocates  of  a particular  value  system  must  first  gain  governmental  control  to  actually  control  the 
law-creation  process  within  whatever  limits  their  level  of  control  may  place  on  their 
administration  of  government. 16 
The  Judiciary 

The  judicial  institution  is  an  output  of  the  political  system  and  is  a political  institution  in  the 
early  stages  of  the  consolidation  process.17  More  to  the  point,  the  dominant  political  leadership 
will  attempt  to  establish  a judiciary  that  is,  at  the  very  least,  favorable  to  its  societal  goals. 
Nevertheless,  from  its  origin,  the  new  judicial  institution  seeks  to  establish  a separate  identity  and 
advance  its  institutional  interest.  This  argument  tends  to  recall  and  adapt  the  old  structural- 
functionalist  framework  from  the  individual  level  to  the  institutional  level.  To  a certain  extent  this 
is  exactly  what  my  argument  does.  In  one  sense,  I argue  that  all  judicial  officials  contribute  to 
judicial  independence  by  functioning  within  a constitutionally  separated  structure.  The 
cumulative  effect  of  these  judicial  actions  yields  an  independent  judiciary. 


16  By  level  of  control,  I refer  to  the  extent  to  which  a party  may  control  the  executive  and 
legislative  branches  of  the  government. 

17  This  statement  concerning  the  judicial  institution  follows  Almond  and  Verba  (1963,  14-15), 
who  advanced  a system  approach  to  the  political  system  in  which  political  parties,  interest  groups 
and  the  media  were  among  the  inputs  and  the  judiciary  was  one  of  the  outputs  of  the  system. 
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On  the  other  hand,  this  sort  of  argument  is  insufficient.  First,  judges  do  not  always  act  in  the 
manner  that  is  prescribed  by  institutional  norms  or  for  the  good  of  institutional  stability. 
Moreover,  other  institutional  and  or  societal  forces  may  also  seek  to  delay  or  prevent  the  judicial 
institution  from  developing  independence.  Given  these  factors,  a theoretical  framework  that 
stresses  the  institution’s  desire  to  seek  separation  from  the  political  sphere  over  and  above  the 
actions  of  individual  judges  is  required.  The  autonomous  state  apparatus  argument  stresses 
institutional  desires  to  seek  institutional  interests.  Skocpol  (1985)  argues  that  the  state  can  be 
viewed  as  organizations  through  which  official  collectivities  may  pursue  distinct  goals  within  the 
limitations  placed  on  them  by  the  social  setting.18 

This  argument  provides  a theoretical  motivation  for  the  judicial  institution  to  seek  separation 
from  the  political  sphere  and  an  expansion  of  its  own  sphere  of  societal  power.19  For  example, 
even  states  that  have  parliamentary  governmental  structures  and  civil  law  models  are  increasingly 
accepting  and  adapting  the  concept  of  judicial  review.  11  This  acceptance  and  adaptation  of  a 
structural  output  of  the  United  States’  separation  of  powers  system  attests  to  the  judicial 
institution’s  desire  for  greater  autonomy,  even  in  states  where  the  legislature,  by  structural  design, 
is  the  most  powerful  institutional  structure.21 


Skocpol  has  best  articulated  the  concept  of  the  autonomous  state.  Nordlinger  (1981)  argues  that 
the  state  is  markedly  autonomous  and  acts  in  its  own  interests  even  when  this  clashes  with 
interests  of  most  powerful  groups  in  civil  society. 

19  For  a discussion  of  the  expansion  of  the  judicial  power,  see  Tate  and  Vallinder  (1995),  The 
Global  Expansion  of  Judicial  Power. 

20 

Russell  ( 1 992,  44)  argues  that  judicial  review  is  a deviation  from  the  normal  provisions  of  the 
civil  law  model;  nevertheless,  many  European  countries  tolerate  the  activity  because  it  works  to 
protect  individual  rights.  This  acceptance  and  adaptation  of  a structural  output  of  the  United 
States’  separation  of  powers  system  attests  to  the  judicial  institution’s  desire  for  greater 
autonomy,  even  in  states  where  the  legislature  is  clearly  the  most  powerful  institutional  structure. 

It  is  worth  noting  here  that  the  United  States  Constitution  does  not  establish  the  power  of  judicial 
review.  This  judicial  power  grew  from  US  case  law  and  in  itself  illustrates  the  institutional  desire 
for  autonomy. 
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At  the  same  time,  the  actions  of  individual  judicial  actors  contribute  to  the  development  of 
autonomy  in  the  form  of  separation.  For  example,  judges  frame  their  decisions  in  accordance  with 
the  law.22  This  use  of  the  framing  process  places  judges  in  the  Foucault  (1977,  282)  view  of 
judges  as  assisting  in  the  "constitution  of  delinquency",  that  is  "in  the  differentiation  of 
illegalities,  in  the  supervision,  colonization  and  use  of  certain  of  these  illegalities  by  the  illegality 
of  the  dominant  class."  At  the  same  time,  the  judicial  framing  process  separates  judges  from 
other  parts  of  the  justice  system  and  from  the  political  system  that  creates  the  law. 

The  judicial  institution’s  drive  for  independence  creates  an  environment  forjudges  to  receive 
and  transmit  the  concept  of  the  apolitical  judiciary.  Judges  as  representatives  of  the  institution 
then  transmit  this  concept  to  the  members  of  civil  society.  In  this  view,  the  judiciary  is  not  only 
an  interpreting  institution  but  also  a transmitting  one.  In  this  transmission,  however,  the  judiciary 
does  not  attempt  to  transmit  information  concerning  the  legitimacy  of  the  law.  Rather,  the 
institution  transmits  information  concerning  the  level  of  politicization  in  the  judicial  institution 
itself.23 
Civil  Society 

The  model  presents  civil  society  as  the  perceiving  agent.  In  other  words,  the  law  is  fair  if,  and 
only  if;  civil  society  trusts  (perceives)  it  to  be  so.  At  the  same  time,  the  judiciary  is  only 
independent  if,  and  only  if;  civil  society  trusts  (perceives)  it  to  be  so.  While  both  the  judiciary  and 
the  law  are  actors  within  the  political  system,  the  actions  produced  by  these  actors  do  not  reflect 


21  It  is  worth  noting  here  that  the  United  States  Constitution  does  not  establish  the  power  of 
judicial  review.  This  judicial  power  grew  from  US  case  law  and  in  itself  illustrates  the 
institutional  desire  for  autonomy. 

22  Goffman  (1974)  defines  frames  as  interpretive  schemes  that  various  actors  use  to  make  sense  of 
the  world. 

23  This  idea  of  institutional  conveyance  is  found  in  both  consolidated  and  consolidating 
democracies,  and  in  non-democracies  as  well.  The  major  difference  in  the  effectiveness  of  these 
conveyances  may  be  grounded  in  Mydral’s  (1968)  “soft  state”  argument.  That  is  to  say,  soft  states 
and  in  turn  soft  institutions  lack  the  capacity  to  advance  their  own  interests. 
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solely  the  intended  will  of  the  two  actors.  That  is  to  say,  the  outputs  of  the  two  actors  may  not 
produce  the  identity  the  two  actors  desire  to  create.  The  identities  that  these  two  actors  have  in  the 
democratic  system  rest  greatly  on  how  they  are  perceived  in  civil  society  and  the  mass  public.24 

Following  Rueschemeyer,  Stephens,  and  Stephens  (1992,  6),  civil  society  is  “the  totality  of 
social  institutions  and  associations,  both  formal  and  informal,  that  are  not  strictly  production- 
related  nor  governmental  or  familial  in  character.”  Both  the  law  and  the  judiciary  appeal  to  civil 
society  to  assess  their  fairness  and  apoliticalness,  respectively. 

How  then  do  people  read  these  two  intended  identities?  Given  that  the  law  starts  from  a point 
of  unfairness  (as  an  instrument  of  the  dominant  political  leadership)  and  the  judicial  institution 
starts  from  a point  of  non-independence  from  the  political  sphere,  civil  society  must  decide  if  it  is 
possible  to  view  the  judicial  institution  as  independent  and  to  trust  the  fairness  of  the  law.  While 
the  law  has  passed  the  democratic  legitimacy  test,  society  members  must  first  determine  if  the 
judiciary’s  conveyance  of  independence  is  true  (note  the  reverse  order  in  the  second  part  of  the 
sentence  above).  If  the  conveyance  is  true  (accepted),  society  members  can  then  assess  the 
fairness  of  the  law.  Figure  1 shows  that  civil  society  receives  the  transmissions  from  the  judiciary 
and  the  law  (after  passing  through  the  judiciary).  Civil  society  then  transmits  its  perceptions  of 
both  the  judicial  institution  and  the  law. 

Given  that  the  contentiousness  of  the  consolidating  political  environment,  civil  society 
perception  is  far  from  homogeneous.  Knight  (2001)  points  out  that  interactions  within  civil 
society  reflect  on  the  rule  of  law.  He  argues  that  the  conception  of  the  rule  of  law  as  a producer  of 
informal  mechanisms  of  social  cooperation  places  conditions  on  the  institutionalization  of  legal 
and  judicial  institutions  that  incorporate  the  findings  of  social  scientific  research  across 
conflicting  groups.  This  conflict  may  drive  some  individuals  of  civil  society  to  ignore  the 
intervening  judicial  institution  and  form  conceptions  of  the  law’s  fairness  based  strictly  on  their 

24  See  Iaryczower,  Spiller,  and  Tommasi  (2002,  713)  conclusion  concerning  negative  public 
perception  of  judicial  independence  and  legitimacy  in  Argentina. 
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orientation  to  the  political  government.  These  same  individuals  will  stimulate  discussions  with 
others  in  their  associational  interactions  and  may  impact  other  civil  societal  members’  perceptions 
of  the  law  and  the  judicial  institution.  At  the  same  time,  other  individuals  in  civil  society  may 
view  the  judicial  institution  in  a positive  light  and  will  pass  this  view  to  other  individuals  in  their 
associational  sphere.  Knight  (2001,  22)  expresses  the  importance  of  these  interactions  and  argues 
“especially  important  here  is  the  analogy  between  interactions  involving  formal  legal  rules  and 
the  role  of  social  norms  in  informal  social  interactions.” 

Knight’s  social  interaction  (peer  group)  argument  confronts  the  concept  of  legal  socialization. 
Socialization  is  the  mechanism  and  process  by  which  it  is  possible  to  create  a strong  legal  culture 
in  civil  society.  Cohn  and  White  (1997,  152)  posit  legal  socialization  as  “the  processes  by  which 
members  of  a society  acquire  its  legal  values,  such  as  fairness,  equality,  and  justice,  and  its  norms 
of  rule  governed  behavior.”  Various  literatures  advance  families,  schools,  peers,  churches,  and 
the  state  as  possible  primary  socializes  of  legal  values. 

The  problem  with  this  argument  is  that  many  individuals  have  acquired  ideas  about  fairness, 
equality,  and  justice  prior  to  the  democratic  transition.  Problems  are  created  in  that  fairness, 
equality,  and  justice  have  very  specific  meanings  in  the  liberal  democratic  context.  Cohn  and 
White  (1987,  153)  argue  correctly  and  particularly  for  less  individualistic  societies  that  the  “focus 
on  the  rule  of  law  in  democratization  inevitably  forces  the  conceptual  framework  to  widen 
because  of  the  diverse  cultures  and  political  histories  it  must  now  encompass.”  Moreover,  in 
post-authoritarian  societies,  individuals  have  acquired  the  meaning  to  fairness,  equality,  and 
justice  through  their  respective  antonym:  unfairness,  inequality,  and  injustice.  These  dichotomies 
permeate  through  consolidating  societies  but  have  different  meanings  for  different  individuals, 
different  ideological  groups,  and  different  age  cohort  groups  based  on  their  respective  periods  of 
socialization. 

Of  course,  the  questions  of  how  and  when  legal  and  political  socialization  takes  place  have 
been  and  remain  a rich  stream  of  political  and  social  psychological  research.  Researchers  such  as 
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Mannheim  (1952),  Adelson  and  O’Neil  (1966),  Kohlberg  (1969),  and  Jennings  and  Niemi  (1981) 
argue  that  childhood  (particularly  adolescence)  is  an  important  formative  stage  for  the 
development  of  political  and  social  beliefs.  Conversely,  Sigel  (1989)  focuses  research  on  adult 
development  and  social  learning.  This  developmental  approach  advances  the  idea  that  social  and 
political  learning  is  a continuous  process  and  attitudes  are  formed  in  response  to  environmental 
stimuli.23 

Both  approaches  have  merit  and  are  not  incompatible  with  my  ideas  concerning  civil  society 
as  assessors  and  perceivers.26  That  is  to  say,  the  perceptions  acquired  at  an  early  age  become  a 
part  of  the  ‘realities’  that  individuals  cany  throughout  their  lives  and  reference  to  assess  new 
situations  as  they  appear.  Some  may  call  this  political  learning,  however,  I would  argue  it  is  more 
a type  of  political  updating.  If  the  actions  that  are  transmitted  by  the  judicial  institutions  are 
sufficiently  strong  to  overcome  previous  false  actions,  then  an  individual  can  accept  the 
possibility  that  the  judicial  institution  is  independent  of  the  political  sphere. 

The  Independent  Judiciary 

The  judiciary  is  a political  institution  at  the  beginning  of  the  consolidation  process.  Using 
Wright’s  (1973)  definition  of  political  “as  aspects  of  a system  that  centers  on  power  and  power 
relations,”  judges  are  political.  So  how  then  is  it  possible  to  view  the  judicial  institution  as 
independent  of  the  political  sphere?  Derrida  (1976,  158)  argues  that  meaning  is  a function  of 
differcmce.  Schroepher  (2002,  4)  argues  that  “Derrida  often  seeks  out  binary  metaphysical 
opposites,  terms  presumed  fixed  and  mutually  exclusive,  that  are  particularly  important  to  the  text 


25  Cohn  and  White  incorporate  both  of  these  frameworks  in  a study  that  assesses  legal 
socialization  effects  in  newly  democratizing  societies  of  Central  and  Eastern  Europe.  They  assess 
the  differences  in  adherence  to  the  rule  of  law  ideal  between  new  adolescents  and  those  who  were 
adolescents  under  a time  of  communist’s  repression. 

Reid  and  Yanarella  (1980,  115)  argue  that  Kohlberg’s  stage  developmental  argument  is  based 
on  a “latent  liberal  allegiance”  and  a “universal  principle  of  justice.”  They  argue  further  that  the 
form  of  Kohlberg’s  argument  has  content  and  contextual  ramifications  that  Kohlberg  overlooks. 
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at  hand.”  Following  this  reasoning  and  applying  Derrida’s  description  of  language  structure  to 
the  structure  of  political  institutions,  the  judicial  official  and  the  political  official  are  opposites  in 
the  structure  of  the  political  system  that  have  fixed  and  exclusive  meanings.  Schroepher  (4) 
continues  “[sjince  one  of  the  two  terms  is  often  privileged,  Derrida  first  attempts  to  reverse  the 
hierarchy,  showing  how  the  dominant  term  depends  on  that  which  was  taken  to  be  subordinate.” 
While  I am  not  arguing  that  judicial  official  is  the  dominant  term  in  regards  to  power,  the  judicial 
official  is  privileged  over  the  political  official  in  terms  of  respect  and  honor  in  that  politics  is 
generally  viewed  as  less  praiseworthy  than  the  adjudication  of  the  law.  Nonetheless,  I have 
already  argued  and  provided  corroboration  that  the  judicial  institution  comes  from  the  political. 
Moreover,  judicial  officials,  who  perform  their  duties  well,  are  thought  to  be  apolitical.  In  this 
view,  the  judicial  official  is  derived  from  the  political,  both  rhetorically  and  structurally. 

Bennington  (1993,  74-75)  points  out  the  effect  of  differance  and  argues  “if  every  element  of 
the  system  only  gets  its  identity  in  its  difference  from  other  elements,  every  element  is  in  this  way 
marked  by  all  those  it  is  not."  In  this  view,  judicial  officials,  as  governmental  officials,  are 
marked  by  the  political  officials  they  seek  not  to  be  and  desire  to  differentiate  from  themselves. 
Let  me  stress  here,  not  only  is  the  democratic  judicial  official  a new  phenomenon  in  developing 
democracies  but  also  the  democratic  legislator  is  a new  phenomenon.  The  newness  of  both 
elements  of  the  democratic  system  creates  an  environment  in  which  both  elements  are  seeking  to 
create  identity.  O’Donnell  (1994)  argues  that  strong  executive  governments  characterize  Latin 
American  democracy."7  The  reverse  side  of  this  argument  is  that  legislators  are  seeking  to 
institutionalize  the  legislative  power  in  this  political  environment  that  traditionally  has  favored 
the  executive  power.  Because  both  judicial  and  legislative  officials  are  initially  elements  of  the 
political  system,  judicial  officials  bear  the  “trace”  of  the  political  official  (the  legislative 

In  this  view,  it  is  more  difficult  to  reconcile  the  developmental  stage  argument  with  my  reader 
and  perceiver  argument. 

27 

See  O’Donnell’s  argument  concerning  delegative  democracy. 
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official).28  Given  these  factors,  the  concept  of  the  judicial  independence  from  the  political  sphere 
can  be  operationalized  by  the  difference  between  judges  and  legislative  branch  officials. 

This  approach  to  the  question  of  judicial  independence  speaks  to  the  Cohn  and  White  concern 
about  widening  conceptual  frameworks.  This  distinction  between  political  officials  and  judges  is 
one  that  people  understand.  More  to  the  point,  this  approach  cuts  directly  to  the  general  concern 
of  the  representation  of  interests.  My  conceptualization  of  judicial  independence  is  concerned 
with  the  separation  from  the  political  and  the  representation  of  political  interests,  thus,  the 
difference  between  those  individuals  who  are  selected  and  elected  to  represent  interest  and  those 
who  are  not. 


Hypotheses 

This  theoretical  argument  yields  the  following  hypotheses: 

Hypothesis  1:  In  both  consolidating  and  consolidated  societies,  individuals  of  civil  society  who 
view  the  judicial  institution  as  independent  will  have  significantly  higher  trust  in  the  fairness  of 
the  justice  system  than  individuals  who  view  the  judicial  institution  as  non-independent. 

Hypothesis  2:  In  consolidating  democracies,  an  individual  in  civil  society  who  shares  the 
political  ideology  of  the  party  of  the  government  will  have  a higher  level  of  trust  in  the  justice 
system  than  an  individual  in  civil  society  who  does  not  share  the  political  ideology  of  the  party  of 
the  government. 

Hypothesis  3:  The  effect  of  political  ideology  on  trust  in  the  justice  system  for  an  individual  in 
civil  society  will  be  weaker  in  consolidated  democracies  than  in  consolidating  democracies. 

Hypothesis  4:  In  consolidating  democracies,  older  individuals  in  civil  society  groups  will  have 
significantly  lower  trust  in  the  fairness  of  the  justice  system  than  younger  individuals  in  civil 
society  groups  because  of  a history  of  negative  experiences  with  the  justice  system. 

Hypothesis  5:  The  effect  of  age  on  trust  in  the  justice  system  for  an  individual  in  civil  society 
will  be  weaker  in  consolidated  democracies  than  in  consolidating  democracies. 

Hypothesis  6.  In  internalizing  the  concept  of  impartiality,  judicial  officials  will  view  ideological 
and  political  cleavages  as  less  important  to  the  consolidation  of  the  rule  of  law  than  will  leaders  in 
civil  society. 

Hypothesis  7:  The  judiciary  in  both  consolidated  and  consolidating  democracies  act  to 
differentiate  themselves  from  the  other  formal  institutions  of  government. 


28 

Derrida  (1976)  argues  that  trace  is  the  necessary  structure  where  by  without  the  other  within  the 
same,  the  same  could  not  appear  as  meaningful. 
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Hypothesis  8:  As  a democracy  moves  closer  to  consolidation,  the  judicial  institution  becomes 
more  important  in  an  individual’s  assessment  of  the  fairness  of  the  justice  system. 


CHAPTER  5 

CASES  OF  STUDY:  NICARAGUA,  COSTA  RICA,  AND  THE  POLITICAL  SPHERE 
Nicaragua  and  Costa  Rica  are  the  cases  of  interest  for  this  study  of  the  judicial  institution’s 
role  in  the  process  of  democratic  consolidation.  At  first  glance,  the  two  cases  that  I have  selected 
to  test  a model  of  this  role  seem  unsuitable  for  a general  approach  to  the  question,  or  even  a 
regional  approach  that  focuses  on  Latin  America.  Indeed,  Williams  (1994,  169)  points  out  that 
“transitions  from  above”  have  been  the  general  rule  in  Latin  American  transitions  to  democracy 
that  have  occurred  during  the  Third  Wave.  Given  that  Nicaragua  emerged  from  authoritarian  rule 
by  way  of  a popular  revolution,  Williams  (171)  argues  that  “Nicaragua  does  not  fit  comfortably 
along  side  other  cases.”  However,  the  stability  of  Costa  Rica  makes  it  the  most  unique  case  in 
Latin  America,  and  in  many  ways  a model  to  which  other  countries  aspire.  Nevertheless,  the 
historical  trajectory  that  contributes  to  Costa  Rican  democratic  stability  differs  substantially  from 
those  of  even  the  other  Central  American  countries.1 

These  conditions,  not  withstanding,  the  two  cases  are  in  many  ways  the  perfect  Latin 
American  cases  from  which  to  examine  the  complex  questions  of  democratic  consolidation, 
societal  change,  and  the  role  of  the  judiciary  and  the  legal  system  in  these  processes.  The  popular 
democracy  orientation  of  the  Nicaraguan  transition  makes  the  case  of  interest  to  Eastern 
European  scholars,  who  are  attempting  to  understand  the  democratization  process  in  the  face  of 
the  collapse  of  socialist  governments  in  the  region.  However,  the  Nicaraguan  case  is  of  interest  to 
Latin  American  scholars,  who  study  countries  that  share  cultural  and  historical  patterns  with 
Nicaragua.  Conversely,  Costa  Rica  has  experienced  uninterrupted  democracy  since  1948. 

1 Williams  (1994,  170)  argues  that  authoritarian  regimes  in  Latin  America  have  been  “rooted  in  a 
repressive  agro-export  model.” 
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O’Donnell  (1999,  311)  argues  that  of  Latin  American  countries,  only  Costa  Rica  and  Uruguay 
meet  the  conditions  necessary  for  the  preliminary  definition  of  the  rule  of  law. 

The  differences  between  Nicaragua  and  Costa  Rica  are  striking  and  make  the  two  countries 
useful  as  cases  with  which  to  employ  a “most  different  system  design”  to  comparative  analysis  of 
the  questions  of  this  study.  The  “Most  Different  System  Design”  allows  me  to  overcome 
somewhat  the  traditional  weakness  of  the  small-N  study.  Using  this  approach,  I can  isolate 
independent  variables  measured  within  each  system  that  are  related  in  the  same  way  to  the 
dependent  variable  in  the  two  systems,  and  as  long  as  the  independent  variables  are  the  same, 
membership  in  the  social  system  is  not  important  in  predicting  the  dependent  variable 
(Przeworski  and  Teune  1970). 

My  model  of  the  judiciary  and  the  rule  of  law  contains  a role  for  the  political  society  in  the 
form  of  the  legislative  and  executive  branches  as  the  law-creating  agents.  However,  this  study 
delves  only  perfunctorily  into  aspects  of  political  society.  For  the  model,  it  is  important  only  to 
understand  that  political  society  is  motivated  by  a desire  to  control  the  outputs  of  government. 
Nevertheless,  it  is  important  to  understand  the  state  of  political  society,  which  influences  the 
outputs  of  the  law-creating  agent.  In  delineating  the  state  of  political  society  in  the  two  cases  of 
this  study,  I am  not  attempting  to  explain  differences  in  democratic  performance,  although  a few 
of  these  differences  may  be  revealed  in  this  discussion.  Rather,  I seek  to  place  the  questions  of 
this  study  in  the  specified  societal  contexts.  To  this  end,  I will  examine  the  two  societies  on  five 
dimensions:  historical/cultural  development,  economic  society  development,  legislative  and 
executive  relations,  political  party  development,  and  civil  society  development.  The  chapter 
concludes  with  a brief  discussion  of  the  relationship  between  political  society  and  state  autonomy. 

I conclude  that  Costa  Rica’s  restrained  political  society  operates  in  the  confines  of  a strong  state 
apparatus  and  Nicaragua’s  unrestrained  political  society  dominates  a weak  state  apparatus. 

Table  5-1  provides  a brief  overview  of  social  and  economic  statistics  for  the  two  countries  and 
demonstrates  the  economic  advantages  of  Costa  Rica  in  the  comparison. 
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Table  5-1  :Some  social  and  economic  factors  of  Costa  Rica  and  Nicaragua 


Social  or  economic 
factor 

Costa  Rica 

Nicaragua 

Population 

3,724,000 

4,578,000 

Land  area 
in  kilometers2 

50,900 

148,000 

Percentage 
of  population  in 
urban  areas 

51.9 

64.7 

GDP  per 
capita  in 
US$ 

4,320.00 

517.10 

Percentage  of  population 
non-mestizo  or  white 

5.0 

14.0 

Percentage  of  exports 
in  manufactured  goods 
and  machinery 

61.1 

5.5 

Percentage  of 
exports  in  food 
and  live  stock 

29.0 

77.2 

Tourism  in 
million  US$ 

938 

79 

Source:  International  Marketing  Data  and  Statistics  2002.  All  data  are  based  on  the  year  2000. 


Historical/Cultural  Development:  Colonialism,  Independence,  and  Democracy 

The  colonial  experience  offers  areas  of  commonality  for  Nicaragua  and  Costa  Rica.  Both 
countries  are  Central  American  nation-states  that  were  colonized  by  Spain.  Both  countries  gained 
independence  from  Spain  in  1821,  and,  indeed,  were  states  in  the  Federation  of  Central  America 
along  with  El  Salvador,  Guatemala,  and  Honduras  from  1823  to  1838.  It  is  the  experiences  of 
Nicaragua  and  Costa  Rica  during  this  period  that  impacts  their  present  respective  conditions. 
Perez-Brignoli  (1989,  21)  argues  that  “Central  American  nations  have  their  roots  in  the  colonial 
past.  . .,  and  [t]hat  period  also  bequeathed  their  institutional  heritage.” 

Nicaragua 

Francisco  Hernandez  de  Cordoba  founded  the  colonial  capitals  of  Leon  and  Granada  in  1524. 
These  cities  became  important  appendages  to  the  Spanish  Central  American  Colonial  capitol 
Guatemala  City.  Anderson  (1994,  31)  argues  that  the  accessibility  to  Nicaragua  from  Guatemala 
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City,  “offered  great  wealth  in  the  form  of  mines  and  Indians,  who  provided  labor  and  taxable 
population  base.”  The  outputs  from  these  two  sources  of  wealth  were  exported  back  to  Spain. 
Anderson  (31)  argues  further  that  this  process  “deprived  Nicaragua  of  a colonizing  elite”  and 
“sowed  the  seeds  of  a particular  political  tradition” — that  of  Nicaragua  as  a provider  of  wealth  for 
foreign  sources. 

Anderson  is  correct  that  Nicaragua  fit  well  into  the  Spanish  colonial  system.  Cardoso  and 
Helwege  (1992)  argue: 

The  encomienda  system,  by  which  the  crown  granted  the  right  to  labor  and  tribute 
from  indigenous  communities  in  exchange  for  a portion  of  its  output,  resulted  in 
highly  concentrated  control  over  huge  tracts  of  land.  The  indigenous  population 
was  deprived  of  its  land  not  so  much  for  the  sake  of  controlling  the  land  itself, 
which  was  often  not  used,  but  to  force  the  indigenous  population  to  provide  labor 
in  the  mines.  (35) 

The  encomienda  system  is  the  system  under  which  Nicaragua  was  administered.  Perez-Brignoli 
(1989,  39)  adds  that  Indians  were  also  forced  to  work  in  building  projects  in  the  towns  and  in 
loading  and  transporting  goods.  The  defacto  enslavement  of  the  Indian  was  accompanied  by 
strong  repression,  which  was  enforced  by  the  Spanish  Army.2  The  army  had  relatively  easy 
access  from  Guatemala  City.  Through  forced  labor,  repression,  and  “biological  pressures”  the  toll 
on  the  indigenous  population  was  devastating  and  resulted  in  the  death  of  thousands  and 
thousands  of  native  people. 

Anderson  (1994,  32)  argues  that  the  actions  of  the  Spanish  colonizers  can  also  be  viewed  as 
instigating  or  perpetuating  the  Indian  political  tradition  of  resistance.  Indian  rebellions  against 
Spanish  domination  occurred  in  both  eastern  and  western  Nicaragua,  and  numerous  uprisings  are 


The  enslavement  of  the  Indian  in  Central  American  did  not  conform  to  traditional  approaches  to 
slavery.  Both  Perez-Brignoli  and  Cardoso  and  Helwege  point  out  that  the  Spanish  subjugation  of 
the  indigenous  population  took  on  very  complex  forms  and  combinations.  These  included  a 
limited  autonomy  in  daily  life  but  forced  labor  largely  without  pay  in  brutal  conditions.  Cardoso 
and  Helwege  explain  that  Spain  replaced  the  encomienda  system  with  the  mita  system  in  an  effort 
to  avoid  out  right  slavery.  Nevertheless,  the  brutality  of  mine  work  continued  the  demise  of  the 
local  population. 
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documented  throughout  the  seventeenth  and  eighteenth  centuries.1  The  relationship  between  the 
native  population  (the  subordinate  class)  and  the  Spanish  colonizers  also  exemplify  the  distinctive 
lines  drawn  between  elite  class  and  subordinate  class  in  the  authoritarian  Nicaraguan  society  that 
pre-dates  the  1979  Revolution. 

As  the  Indian  population  decreased  and  the  mineral  outputs  of  the  mines  dried  up, 
landholdings  in  Nicaragua  followed  the  patterns  in  other  parts  of  the  Spanish  colonies  and 
evolved  into  the  latifiindio,  or  large  estate  system.  The  latifimdio  land  was  adaptable  to  less- 
intensive  labor  use.  In  this  system,  the  northwestern  part  of  Nicaragua  was  well  suited  for  cattle 
ranches  because  of  the  vast  region  and  small  towns,  which  were  far  from  Spanish  trade  routes.  As 
a general  rule  in  Latin  America,  the  encomienda  and  latifimdio  systems  “established  a land 
aristocracy  that  dominated  political  life  for  centuries  and  then  shared  power  as  industry  displaced 
agriculture  as  the  central  economic  activity”  (Cardoso  and  Helwege  1992,  37).  Perhaps  due  to  the 
initial  lack  of  a colonizing  aristocracy,  Nicaragua’s  landed  elite  under  the  latifundio  system  was 
unable  to  establish  any  unity  and  divided  into  two  factions:  the  Conservatives  based  in  Granada, 
and  the  Liberals  based  in  Leon.  Anderson  (1994,  33)  argues  that  these  two  factions  fought  to 
control  the  state  and  “viewed  state  power  as  a tool  for  self  aggrandizement  rather  than  as  an  office 
to  be  used  for  national  development.” 

Prior  to  independence  from  Spain,  LeOn  was  the  center  of  colonial  administration  and 
religious  authority  but  evolved  to  a center  for  radical  clerics  and  intellectuals.  Conversely, 

Granada  developed  as  a shipping  connection  to  the  Caribbean  and  developed  a wealthy  business 
class  that  strongly  favored  Spanish  monarchial  values  and  Catholic  authority.  After  independence 
from  Spain,  Leon  and  its  dominant  Liberal  Party  supported  the  unification  of  Central  America 
and  political  reforms  grounded  in  the  French  and  American  revolutions.  The  Liberals  generally 
controlled  Nicaraguan  politics  until  1838,  and  the  demise  of  the  Federation  of  Central  America. 
Power  vacillated  between  the  Liberals  and  Conservatives  until  1857  and  the  defeat  of  American 
3 See  Anderson  (1994,  32)  and  Wheelock  (1981). 
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William  Walker,  after  which  the  Conservatives  remained  in  power  until  1893 *  4 In  1857, 

Managua,  formerly  a village  between  Leon  and  Granada  was  installed  as  the  new  capitol  of  the 
nation.5  In  1893,  Liberal  Party  leader  Jose  Santos  Zelaya  overthrew  the  Conservative  government 
and  became  dictator  of  Nicaragua.  Anderson  (1994,  33)  argues  that  the  nineteenth  century 
political  wars  between  the  two  parties  resulted  in  “a  weak  divided  state,  pulled  in  opposite 
directions  as  it  changed  hands  between  the  parties  and  unable  to  remain  independent  from  narrow 
economic  interests.” 

Zelaya  employed  an  authoritarian  and  nationalistic  style  in  an  attempt  to  modernize  Nicaragua. 
He  advocated  railroad  construction,  reinvigorated  mining  and  foreign  investment,  and  integrated 
coffee  into  the  Nicaraguan  agricultural  system.  Zelaya  was  overthrown  in  1909  by  Conservative 
forces  backed  by  the  United  States.  Foreign  interference  and  domination  by  the  United  States 
characterized  early  twentieth  century  Nicaraguan  politics.  The  United  States  repeatedly 
intervened  in  Nicaraguan  domestic  politics,  and  both  politically  and  militarily,  until  1933. 
National  liberation  leader,  Augusto  Cesar  Sandino  eventually  succeeded  in  driving  the  United 
States  out  of  Nicaragua  in  1933.  In  1934,  Anastasio  Somoza  Garcia,  leader  of  the  Nicaraguan 
National  Guard,  assassinated  Sandino  and  assumed  the  Nicaraguan  Presidency  by  overthrowing 
President  Juan  Sacasa  in  1936.6  The  personal  dictatorship  of  the  Somoza  Family  lasted  until  the 
Nicaragua  Revolution  in  1979. 7 Through  their  dictatorial  rule  the  Somozas  amassed  immense 
wealth.  When  Anastasio  Somoza  Debayle  was  overthrown  in  1979,  he  controlled  one-third  of  all 
the  assets  in  the  Nicaraguan  economy  (Perez-Brignoli  1989,  150). 

Granadan  rancher  and  merchant  classes  dominated  Nicaraguan  politics  during  this  period. 

Walker  was  invited  to  Nicaragua  by  Liberal  Party  to  help  them  seize  power  from  the 

Conservative  Party,  which  at  the  time  was  the  legitimate  Nicaraguan  government. 

6 Perez-Brignoli  (1989,  1 14)  argues  that  the  Nicaraguan  National  Guard  was  “bom  of  U.S. 
occupation.” 

Somoza  s sons  Luis  and  Anastasio  (Tachito)  followed  him  as  Nicaraguan  president.  Somoza 
senior  was  assassinated  in  1956.  Luis  ruled  Nicaragua  from  1956  to  1967,  and  Anastasio 
(Tachito)  controlled  the  country  from  1967  to  the  1979  Revolution. 
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Valenta  and  Valenta  (1987,  5)  argue  that  geography,  the  Sandino  legend,  socioeconomic 
underdevelopment,  and  political  repression  were  all  “major  catalysts”  to  the  form  and  enthusiasm 
of  the  Sandinista  insurgency.  Still,  the  opposition  to  Somoza  was  much  more  than  FSLN.  Perez- 
Brignoli  (1989,  150)  argues  that  Somoza’s  complicity  in  the  assassination  of  Pedro  Joaquin 
Chamorro  “brought  about  a truly  unified  front  of  classes  against  the  Somoza  dynasty.”  The 
national  unity  that  followed  the  1979  Revolution  broke  down  quickly.  Tensions  grew  between  the 
FSLN  supporters,  who  desired  to  create  a state  that  centered  on  mass  organization  and  popular 
participation;  and  others  in  the  coalition,  who  desired  a state  that  was  centered  on  private  property 
and  representative  government  (Lobel  1988,  841).  By  1982,  the  Sandinista  Party  fully  controlled 
the  government  and  sought  to  advance  the  agenda  of  popular  democracy. 

Rueschemeyer,  Stephens,  and  Stephens  (1992,  246)  argue  that  the  Sandinista  government’s 
strong  promotion  of  popular  organizations  “laid  the  groundwork  for  subordinate  classes  to 
become  a counterweight  to  economically  dominant  classes.”8  Nevertheless,  the  FSLN  desire  to 
construct  a society  based  on  empowerment  of  subordinate  classes  resulted  in  major  problems  with 
indigenous  groups  of  the  Atlantic  Coast  regions  of  Nicaragua.  The  Revolutionary  government 
misread  the  desires  and  interests  of  the  ethnic  groups  of  the  region,  in  particular  the  Miskitu 
Indians.9  The  government  assumed  that  because  these  populations  were  poor,  they  would 
naturally  share  its  populist  and  socialist  orientation.  Freeland  (1989,  168)  argues  that  “the 
Sandinista  approach  to  ethnic  rights,  deriving  as  it  did  from  a nationalist,  anti-imperialist,  and 
class-based  ideology,  was  limited  and  inherently  contradictory.”  Realizing  their  error,  the  FSLN- 
led  government  undertook  a campaign  of  reconciliation  with  the  population  of  the  Atlantic  Coast, 


8 

For  a discussion  of  class  in  Revolutionary  Nicaragua  see  Nunez  (1987). 

9 Other  indigenous  populations  of  the  Atlantic  Coast  region  are  the  Sumu,  Garifuna,  and  Rama 
populations.  Mixtures  of  these  various  ethnic  groups  along  with  individuals  of  African  and 
European  descent  have  resulted  in  a Creole  population  that  also  contributed  to  demands  of  some 
form  of  autonomy  from  the  national  government. 
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which  culminated  in  the  establishment  of  an  autonomous  region.  This  autonomous  region  was 
codified  in  the  1987  Constitution. 

In  1984,  Nicaragua  held  the  first  elections  that  conformed  to  democratic  standards.10  Seventy- 
five  percent  of  the  electorate  participated  in  the  election  in  which  the  Sandinistas  obtained 
66.78%  of  the  vote  for  the  National  Constituent  Assembly  (Close  1988,  136).  Nevertheless, 
Williams  (1990,  17)  argues  that  disagreement  among  key  opposition  groups  concerning 
participation  and  abstention  resulted  in  a lack  of  consensus  concerning  the  legitimacy  of  the 
electoral  outcome.  Despite  the  positive  contributions  of  the  1984  election  to  popular  democratic 
rule  and  laying  the  ground  work  for  subsequent  elections,  Williams  (20)  contends  that  the 
intensification  of  the  government’s  war  against  the  United  States’  backed  Contras  reduced  the 
Sandinistas  ability  to  make  significant  advances  in  the  democratization  process.  Rueshemeyer, 
Stephens  and  Stephens  (1992,  246)  corroborate  this  argument  and  label  Nicaragua  a restricted 
democracy  from  1984  to  1990.  Further,  they  assert  that  the  country  was  more  democratic  than 
any  other  Central  American  country  except  Costa  Rica  (246).  In  a 1987  survey  of  Nicaraguan 
citizens,  Seligson  and  Booth  (1993)  found  that  Nicaraguans  had  levels  of  support  for  democratic 
liberties  that  were  similar  to  citizens  in  democratic  Costa  Rica. 

In  1990,  the  FSLN  party  lost  the  national  elections  for  president  and  the  National  Assembly  to 
the  National  Opposition  Union  (UNO),  which  was  led  by  presidential  candidate  Violetta 
Chamorro,  greatly  due  to  economic  problems  precipitated  by  the  Contra  War  and  ongoing 
conflict  with  the  United  States  government.11  The  Sandinista  government  peacefully  surrendered 
power,  and  the  process  of  democratic  consolidation  began.  Anderson  and  Dodd  (2002,  80)  argue 

10  nie  election  was  declared  valid  by  several  international  organizations:  Americas  Watch,  United 
States  Latin  American  Studies  Association,  and  several  foreign  governments  including  the  United 
Kingdom,  Ireland,  and  Costa  Rica  (Reding  1987,  291). 

UNO  was  a coalition  of  fourteen  political  parties  that  were  united  in  their  opposition  to  the 
Sandinista  government. 
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that  Nicaragua  is  “well  into  a period  of  electoral  competition”  and  the  democratization  process 

has  been  under  way  for  some  time.  They  argue: 

Citizens  can  and  do  participate  in  meaningful  ways;  elections  are  regularly 
scheduled;  peaceful  parties  representing  distinctive  policy  positions  boast  large 
followings  and  contend  freely;  elections  are  deemed  fair  by  international 
observers;  and  state  power  is  shared  out  across  executive,  legislative,  and  local 
offices  that  parties  of  both  left  and  the  right  can  hope  to  fill.  (2002,  80) 

Costa  Rica 

Contra  Nicaragua,  Costa  Rica  was  not  initially  an  important  possession  of  the  Spanish  Empire. 
Perez-Brignoli  (1989,  45)  argues  that  Costa  Rica  was  “an  isolated  area  with  few  Indians  and  an 
equally  small  number  of  Spanish  colonists  who  stayed  and  had  to  dedicate  themselves  to 
subsistence  agriculture.”  The  city  of  Cartago  in  the  Central  Highland  Valley  was  founded  in 
1564.  Perez-Brignoli  argues  further  that  Costa  Rica  continued  to  be  isolated  from  the  rest  of  the 
Spanish  Empire  throughout  the  sixteenth  and  seventeenth  century.  Anderson  (1994,  23)  argues 
that  the  chronic  labor  shortage  in  Costa  Rica  made  large  agricultural  plantations  impractical,  and 
a small  farm  system  developed  that  produced  little  wealth.12 

Seligson  (1980,  156)  argues  that  ethnic  homogeneity  explains  the  lack  of  brutal  repression  of 
the  rural  population  that  has  characterized  other  Central  American  countries.  This  homogeneity  is 
a product  of  the  isolation  of  early  Costa  Rican  development.  Anderson  points  out  that  the  Spanish 
could  not  use  force  or  demand  tribute  from  the  small  Indian  population  in  the  region  and  over 
time  the  distinction  between  Spanish  settler  and  Indian  became  less  relevant.  Moreover,  the  small 
African  population  that  was  brought  to  the  Central  Valley  as  slaves  during  the  seventeenth 
century  was  also  integrated  into  the  population  that  eventually  led  to  the  mestizo  homogeneity 
that  Seligson  references.13 


12  r> 

For  more  on  the  development  of  the  small  farming  community  in  Costa  Rica  see  Fonseca 
(1984)  Chapter  VI. 

Lobo  and  Melendez  Obando  ( 1 997)  identify  four  causes  for  the  disappearance  of  African 
identities  in  the  Central  Valley  region:  forced  and  accelerated  racial  mixing,  a small  African 
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The  early  settlers  and  the  native  population  found  only  brief  relief  from  the  poverty  that  the 
region’s  isolation  facilitated.  The  brief  relief  was  delivered  by  the  sporadic  exporting  of  indigo, 
coca,  and  silver.14  Marina,  founded  in  1639,  was  the  important  port  city  during  the  seventeenth 
century.  Calvo  (1889,  225)  points  out  that  sacking  and  pillaging  by  pirates  made  life  difficult  for 
the  inhabitants  and  a flourishing  export  economy  impossible.  After  the  long  struggle  through  the 
seventeenth  century,  three  new  settlements  were  found  in  the  Central  Valley  in  the  eighteenth 
century:  Heredia  in  1706,  San  Jose  in  1737,  and  Alajuela  in  1782. 

In  1808,  coffee  was  introduced  to  Costa  Rica’s  agro-economy.13  After  a slow  start,  the 
commodity  became  the  country’s  first  successful  export.  Skidmore  and  Smith  (1989,  316)  argue 
that  the  coffee  commerce  “gave  rise  to  a substantial  and  prosperous  agrarian  middle  sector — and 
merchant  class  in  the  cities — without  creating  a landless  peasantry.”16 

After  independence  from  Spain  and  during  the  brief  period  of  the  Federation  of  Central 
America,  Costa  Rica’s  isolation  protected  it  from  the  deep  ideological  cleavage  that  liberalism 
and  conservatism  created  in  the  other  states  of  the  federation.  Perez-Brignoli  (1989,  77)  argues 
that  the  early  successes  of  coffee  exportation  “unified  the  socioeconomic  foundation  of  Costa 
Rican  society.  After  Costa  Rican  independence  in  1838,  Juan  Rafael  Mora  became  president  of 
the  republic  in  1849  and  expanded  coffee  exportation  and  relations  with  the  British.17 

population,  the  heterogeneous  nature  of  the  African  slaves  that  were  brought  to  the  region,  and 
the  integration  of  the  African  population  with  other  constituents  of  the  population. 

14  Perez-Brignoli  (1989,  45). 

13  For  more  on  the  growth  of  the  coffee  industry  in  Costa  Rica  see  Hall  (1976)  and  Paige  (1997). 

Anderson  (1993,  5 16)  argues  that  coffee  “is  a labor  intensive  crop  requiring  steady  labor  input 
almost  year  round  and  extensive  labor  during  the  harvest.  As  such  it  lends  itself  to  family 
farming.”  In  this  view,  coffee  was  the  perfect  commodity  for  the  small  farmers  of  nineteenth 
century  Costa  Rica. 

Mora  defeated  William  Walker  at  Santa  Rosa  with  the  aid  of  equipment  provided  by  the  British 
(Perez-Brignoli  1989,  82).  Mora  served  as  president  until  1859.  He  was  executed  in  1860  after  his 
coup  attempt  against  the  government  that  replaced  him  failed. 
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As  the  coffee  trade  continued  to  grow  in  importance  to  the  Costa  Rican  economy,  the  Atlantic 
Coast  began  to  emerge  as  an  important  asset  for  foreign  commerce  in  the  late  1860s.  Although 
founded  in  1502  by  Columbus,  Limon  was  not  declared  a port  until  1865  and  opened  officially  in 
1867  (Chacon  and  Molina  1967).18  Beginning  in  1871,  the  British  entrepreneur  Minor  Keith 
attempted  to  construct  a railroad  from  Puerto  Limon  to  San  Jose  in  order  to  export  coffee  to 
Britain.  After  running  into  money  problems  in  the  construct  of  the  railway,  Keith  decided  to  raise 
money  by  shipping  bananas.  He  was  immediately  successful,  and  bananas  became  the  second 
major  cash  crop  in  the  Costa  Rican  agro-economy. 

The  railway  from  San  Jose  to  Puerto  Limon  was  completed  in  1889.  Perez-Brignoli  (1989, 
102)  argues  that  the  completion  of  the  railway  system  resulted  in  three  major  changes  to  Costa 
Rican  society:  the  active  penetration  of  foreign  capital,  the  growth  of  the  banana-exporting 
industry,  and  the  partial  opening  of  the  Atlantic  region  for  further  colonization.  The  United  Fruit 
Company  was  formed  in  1899  and  dominated  the  banana  trade  in  Costa  Rica  for  many  years 
(Perez-Brignoli  1989,  25;  Purcell  1993). 19  Skidmore  and  Smith  (1989,  316-317)  argue  that  Costa 
Rica  evolved  from  its  early  isolation  into  a racially  and  socially  homogenous  society  in  which 
“(mjiddl e-class  culture  prevailed  and  racial  conflict  was  largely  absent”  by  the  early  twentieth 
century.”  The  success  of  the  banana  trade  created  opportunities  for  a small  minority  of  black 
workers  who  settled  on  the  east  coast  and  made  up  about  4%  of  the  population. 

Despite  the  power  and  success  of  the  United  Fruit  Company,  smaller  producers  were 
successful  in  pressing  the  Costa  Rica  government  to  impose  a tax  on  exports  and  government 
intervention  against  monopolistic  domestic  transportation  practices  (Anderson  1994,  26).20 

18  The  Limon  region  was  incorporated  as  a province  in  1907. 

19  The  United  Fruit  Company,  Cuyamel  Fruit  Company,  and  Standard  Fruit  Company  were  the 
three  large  companies  that  monopolized  the  banana  trade  during  the  early  twentieth  century.  For  a 
more  complete  discussion  of  this  period  see  Purcell  (1993). 

20 

Stone  (1975)  points  out  that  around  the  turn  of  the  nineteenth  century  new  group,  the 
gantonal,  began  to  enter  the  ruling  class.  The  gamonal  class  was  made  up  of  well-to-do 
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Anderson  (1994,  26)  argues  that  the  implementation  of  this  early  legislation  “established  a trend 
toward  governmental  independence  from  foreign  control  that  would  continue  over  the  next 
seventy  years.”21 

Far  in  advance  of  other  Central  American  countries,  Costa  Rica  held  its  first  democratic 
elections  in  1 889.  Regular  elections  and  direct  elections  were  the  rule  for  most  of  the  early 
twentieth  century.  The  year  1917  was  an  exception  to  this  rule.  Federico  Tinoco,  the  Minister  of 
War,  overthrew  the  government  and  formed  a dictatorship.  This  dictatorship  lasted  until  1919, 
and  Tinoco  was  forced  to  flee  the  country.  Stability  was  reestablished  and  the  country  navigated 
through  the  social  tensions  of  the  depression  era  with  a framework  of  “pragmatic  liberalism 
influenced  by  reformist  tendencies”  (Perez-Brignoli  1989,  113).22 

The  period  between  1940  and  1950  is  the  origin  of  the  current  political  continuity  of  Costa 
Rica.  Rafael  Angel  Calderon  became  president  of  the  republic  in  1940,  and  his  administration 
implemented  reforms  that  were  favorable  to  the  poorer  classes  of  the  country.  These  reforms 
included  recognition  of  workers  rights  to  organize,  the  introduction  of  a minimum  wage  system, 
the  introduction  of  a social  security  system,  and  the  implementation  of  land  reform.  Calderon  also 
reinstated  religious  education  in  the  public  schools.  Calderon  synthesized  the  demands  of  both  the 
Catholic  Church  and  the  Communist  party  ( Partido  Vanguardia  Popular ) and  gained  great 
popularity  among  the  mass  public. 

Teodoro  Picado,  the  National  Republican  candidate  and  Calderon’s  protege,  was  elected 
president  in  1944.  In  1948,  the  opposition  united  behind  Otilio  Ulate  and  against  a return  to 
power  of  Calderon.  Ulate  won  the  election,  but  Calderon  charged  that  the  election  results  were 

peasants  who  formed  a rural  elite.  The  increase  in  political  power  of  this  group  of  citizens  offers 
confirmation  for  Anderson’s  argument. 

" Indeed,  Anderson’s  argument  remains  true,  as  the  Costa  Rican  government  (led  by  the  slightly 
light  of  center  United  Social  Christian  Party)  has  been  firm  against  International  Monetary 
Fund  s demands  for  privatization  of  key  Costa  Rican  industries. 

22 

* Examples  of  these  reformist  tendencies  include  the  1924  nationalization  of  the  insurance 
industry  and  the  banking  reforms  of  the  1930s. 
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fraudulent.23  The  National  Republican  government  demanded  a recount.  A fire  the  day  after  the 
election  destroyed  many  of  the  ballots.  Unable  to  verify  the  results,  the  Picado-led  government 
refused  to  relinquish  power  to  Ulate.  The  deadlock  resulted  in  civil  war  in  which  forces  led  by 
Jose  Maria  Figueres  undertook  to  remove  Picado  from  power24  The  war  lasted  for  forty  days  and 
resulted  in  a negotiated  settlement.  This  settlement  installed  Figueres  as  provisional  president.  He 
served  in  the  position  for  1 8 months  and  then  relinquished  power  to  the  winner  of  the  1 948 
election,  Ulate.25 

Perez-Brignoli  (1989,  135)  argues  that  "‘[t]hat  year  and  a half  was  sufficient  to  consolidate  a 
broad  program  of  reforms  that  were  partially  enshrined  in  the  new  Constitution  ratified  in  1949.” 
These  reforms  included  the  elimination  of  the  standing  army,  the  establishment  of  the  Civil 
Service,  and  the  Elections  Tribunal,  the  nationalization  of  the  banking  system,  the  promotion  of 
cooperatives,  the  modernization  of  the  education  system,  and  support  for  social  security  programs 
that  were  started  by  Calderon.  Ulate  took  power  in  1949. 

The  Partido  Liberation  National  (PLN)  was  officially  founded  in  195 1,  and  Figueres  was 
elected  president  under  the  party’s  banner  in  1953.  The  PLN  has  been  one  of  the  two  dominant 
political  parties  of  the  Costa  Rican  multi-party  party  system  since  its  founding.  Anderson  (1994, 
28)  argues  that  the  ideology  and  policy  priorities  of  the  PLN  have  had  the  greater  impact  on  the 
Costa  Rican  democracy  since  1948,  and  the  party  attempts  “to  strike  a balance  and  reflect  middle- 
class  values  rather  than  those  of  either  the  wealthy  oligarchy  or  the  lower  classes.”  In  turn,  the 
Costa  Rican  democratic  state  reflects  this  same  moderation  as  “neither  an  unthinking  tool  of  the 
wealthy  nor  an  unswerving  champion  of  the  lower  classes”  (28). 


23  Ulate  ran  as  the  candidate  of  the  Partido  Union  National. 

24  For  more  on  the  Costa  Rican  Civil  War  see  Bell  (1971). 

25  Figueres  was  twice  elected  Costa  Rican  president  in  1952  and  in  1970. 
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Economic  Society  Development 

The  above  examination  of  the  historical  and  political  development  of  Nicaragua  and  Costa 
Rica  illustrates  that  it  is  virtually  impossible  to  trace  their  respective  development  without 
emphasizing  agro-economic  development.  As  Williams  (1994,  170)  contends,  authoritarian 
political  regimes  in  Central  America  have  been  rooted  in  the  repressive  agro-export  development 
models.  McDonald  and  Zatz  (1992)  argue  that  even  the  socialist-leaning  Sandinista  government 
was  constrained  by  the  agro-export  model  that  was  at  work  in  Nicaragua.  Indeed,  they  assert  that 
“[capitalist  producers  were  encouraged  to  continue  production  of  primarily  export  crops  to 
maintain  the  flow  of  foreign  capital  into  the  country”  (286). 

Table  5-1  shows  that  Nicaragua  remains  a captive  of  an  agro-export  economy  as  77%  of 
exports  in  2000  were  in  agricultural  exports  and  42%  of  the  formal  sector  labor  force  was 
employed  in  agriculture  pursuits.  Nevertheless,  the  population  of  the  country  is  increasingly 
urban.  The  percentage  of  the  population  living  in  urban  areas  increased  from  53.4%  in  1980  to 
almost  65%  by  2000. 26  Concomitantly,  the  population  has  moved  increasingly  into  the  informal 
sector  of  the  economy.  Hart  (1973,  61-89)  defines  the  informal  sector  as  characterized  by  low 
capital  requirements  for  entry  in  the  market;  family  ownership;  small-scale  production  labor- 
intensive  technology;  acquisition  of  skills  outside  of  formal  schooling;  and  most  importantly, 
unregulated  markets.27  Speer  (1997,  240)  argues  that  “by  1995  upwards  of  50%  of  urban 
Nicaraguans  earned  most  of  their  income  in  the  informal  sector.”  The  low  incomes  derived  from 
this  condition  are  reflected  in  the  $5 17.00  annual  Gross  Domestic  Product  (GDP)  per  capita 
income  of  the  country. 

This  migration  can  be  attributed  to  several  factors,  the  civil  war,  which  drove  individuals  from 
the  countryside,  the  decline  in  agricultural  output,  which  was  also  a consequence  of  the  war, 
structural  adjustment  in  the  1990s,  and  lad  disputes.  Source:  International  Marketing  Data  and 
Statistics  2002. 

27 

Davis,  Aguilar,  and  Speer  (1999)  operationalize  this  definition  and  include  the  occupations  of 
street  vendors,  pulperias,  market  sellers,  traditional  and  non-traditional  workshops,  cobblers,  and 
taxi  drivers  as  parts  of  the  informal  sector  in  Nicaragua  and  Costa  Rica. 
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Conversely,  Costa  Rica  has  a diversified  economy  with  less  than  one-third  of  its  export 
revenues  in  2000  derived  from  agricultural  exports  and  only  20%  of  the  formal  labor  force 
employed  in  the  agricultural  sector.  Rueschemeyer,  Stephens,  and  Stephens  (1992,  249)  argue 
that  economic  growth  in  the  1960s  led  to  the  expansion  of  the  social  welfare  system  and  public 
sector  employment  in  Costa  Rica  and  “the  economic  and  social  inclusion  of  the  majority  of  the 
population  supported  by  their  political  inclusion  helped  to  strengthen  democratic  institution.” 
While  Costa  Ricans  still  describe  their  country  as  poor,  they  are  far  better  off  than  their 
neighbors.  Costa  Rica’s  per  capita  GDP  of  $4,320  is  more  than  twice  that  of  El  Salvador’s 
($2,1 12),  its  closest  Central  American  rival.28  In  the  meantime,  Costa  Rica’s  urban  population 
percentage  also  increased  from  1980  to  2000  from  43.1%  to  51.9%.  While  structural  adjustments 
during  the  1980s  did  drive  some  rural  Costa  Ricans  to  the  cities,  Davis,  Aguilar,  and  Speer  (1999) 
point  out  that  conditions  in  Costa  Rica  actually  improved  in  rural  areas  as  poverty  increased  in 
urban  areas."9  They  attribute  increased  urban  poverty  to  the  “precarious  employment  situation  of 
the  informal  sector”  (1999,  40). 

Nevertheless,  new  growth  continued  during  the  1990s  as  the  Costa  Rican  economy  further 
diversified.  As  eco-tourism  began  to  grow  as  a major  industry,  Costa  Rica  was  well  positioned  to 
take  advantage  of  the  new  industry.  Tourism  receipts  for  the  country  increased  from  $118  million 
in  1985  to  $938  million  by  2000.  During  the  same  period  in  Nicaragua,  tourism  recipes  also 
increased  from  $7  million  in  1985  to  $79  million  in  2000.  While  the  percentage  increase  in 
tourism  to  Nicaragua  is  substantial,  the  country  started  from  such  a disadvantageous  position 
economically  and  politically  that  it  lacked  the  capacity  to  take  advantage  of  the  natural  physical 
advantages  that  the  country  has  in  the  eco-business  industry.  Additionally,  Costa  Rica  now  has 
the  most  software  exports  per  capita  in  Latin  America  (Rodriguez-Clare  2001,  78).  The 

28 

Using  Perez-Brignoli  (1989),  I exclude  Panama  from  this  comparison  because  of  US  direct 
control  of  the  country  for  most  of  the  twentieth  century. 

29 

Korzeniewicz  (1997)  also  points  out  the  increase  of  poverty  in  Costa  Rican  urban  areas. 
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investment  of  the  technology  giant  Intel  in  the  Costa  Rican  economy  transformed  the  nation  into 
a knowledge-driven  economy.  In  1999,  Intel  accounted  for  60%  of  the  total  growth  and  almost 
40%  of  the  total  exports  of  the  Costa  Rican  economy  (Rodriguez-Clare  2001,  86). 

Legislative  and  Executive  Relations 

Like  most  Latin  American  countries,  both  Costa  Rica  and  Nicaragua  are  presidential  systems 
with  legislatures  that  are  elected  proportionally  in  multi-member  districts.  As  I pointed  out  in 
Chapter  2,  this  constitutional  configuration  has  rarely  been  associated  with  consolidated 
democracy.  Costa  Rica  is  a glaring  exception  to  this  phenomenon.  At  the  same  time,  Nicaragua  is 
an  exception  to  the  normal  problem  of  presidential  usurpation  of  legislative  power.30  These  two 
countries  share  the  fact  that  they  function  as  two  party  systems  at  the  presidential  level  and  multi- 
party systems  at  the  legislative  level.31 

Perez-Brignoli  (1989,  137)  argues  that  the  alternation  of  political  parties  in  government  was 
and  is  singularly  important  in  the  social  equilibrium  that  the  Costa  Rican  state  has  created.  I agree 
with  this  argument  and  attribute  this  equilibrium  to  two  structural  mechanisms  in  the  Costa  Rican 
multi-member  districts/presidentialism  configuration  that  has  created  party  discipline  similar  to 
that  of  the  British  single-member  district/parliamentary  configuration.  These  two  mechanisms  are 
the  constitutional  prohibition  on  presidential  or  diputado  reelection,  and  the  absence  of  municipal 
elections  until  2002. 

The  lack  of  re-election  for  both  presidents  and  diputados  of  the  Asamblea  National  has 
contributed  to  the  alternation  of  political  parties  because  it  creates  opportunities  for  new 

30  While  Nicaraguan  presidents  are  extremely  powerful,  I make  the  case  that  the  National 
Assembly  is  far  from  a rubber  stamp  for  the  president,  and  indeed  has  challenged  successfully 
presidential  authority  on  several  occasions. 

31  Costa  Rican  presidents  since  the  1948  Civil  War  have  been  members  of  either  the  National 
Liberation  Party  (PLN)  or  an  opposition  or  coalition  party.  The  Social  Christian  Unity  Party 
(PUSC)  became  the  second  major  official  party  in  1984.  Since  the  accepted  establishment  of  the 
Nicaraguan  democracy  in  1 990,  two  major  party  candidates  have  contested  seriously  for  the 
office  of  President  in  the  three  elections  (Chamorro  (UNO)  and  Ortega  (FSLN)— 1990,  Aleman 
(PLC)  and  Ortega  (FSLN)— 1995,  and  Bolanos  (PLC)  and  Ortega  (FSLN)— 200 1 ). 
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individuals  to  enter  the  political  sphere.  This  structural  mechanism  also  prevents  any  one 
individual  from  dominating  the  political  stage  for  an  extended  period.  Moreover,  this  mechanism 
assists  the  two  major  parties  because  it  further  advances  the  fact  that  voters  caste  a party  vote  and 
not  an  individual  vote.  This  mechanism  along  with  the  comparatively  high  electoral  threshold 
required  for  parties  to  receive  legislative  seats  also  contribute  to  the  high  level  of  female 
representation  in  the  Costa  Rican  legislature  (Table  5-2).32 


Table  5-2.  Comparison  of  Nicaraguan  and  Costa  Rican  legislatures  and  presidencies 


Institutional 

feature 

Costa  Rica 

Nicaragua 

Legislative  seats 

57 

92 

Percentage  of  seats 
held  by  women 

35.1 

21.7 

Term  of  Legislative 
members 

4 years 

5 years 

Reelection  of 
Member 

No 

Yes 

Number  of  parties  that 
won  seats  in  last 
election 

5 

11 

Percentage  of  seats 
won  by  two  major 
parties 

63.1 

83.9 

President’s 
term  in  office 

4 years 

5 years 

Presidential 
election  process 

Direct  election 
majority  vote 
required 

Direct  election 

plurality  of  40  percent 

or  greater  required  for  election 

Subsequent 

reelection 

No  reelection3 

No  subsequent  reelection  but 
can  seek  office  again  after 
seating  out  one  term. 

Source:  Costa  Rican  and  Nicaraguan  Legislative  websites  and  Costa  Rica’s  Political  Constitution 
and  Nicaragua’s  Political  Constitution. 

a The  Constitutional  Chamber  of  Costa  Rican  Supreme  Court  ruled  in  April  2003  that  former 
presidents  may  seek  re-election  after  a two-term  (8  year)  break. 


Matland  and  Taylor  ( 1 997)  argue  that  the  Costa  Rican  comparatively  high  threshold  level 
increases  the  party  magnitude,  that  is  the  number  of  legislative  seats  a party  expects  to  win,  and 
therefore  increase  the  likelihood  of  women’s  representation.  The  likelihood  of  women’s 
representation  is  increased  because  female  candidates  are  generally  located  lower  on  the  party 
list.  However,  because  only  two  parties  have  expectations  of  winning  seats,  they  can  strategically 
place  women  candidates,  even  at  lower  levels  on  the  list  to  maximize  election. 
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The  absence  of  municipal  elections,  particularly  in  San  Jose,  has  also  contributed  to  the 
stability  of  legislative  and  executive  relations  in  Costa  Rica.  First,  the  absence  of  city-level 
elections  results  in  only  two  avenues  to  electoral  legitimacy:  through  legislative  elections  on  the 
party  list,  or  through  the  presidential  electoral  process.  Given  that  parties’  presidential  candidates 
are  generally  the  leader  of  the  respective  party,  candidates  on  the  party’s  list  are  indebted 
somewhat  to  the  party  leader.  In  this  view,  elected  diputados  of  the  president’s  party  are  loyal  to 
the  president,  and  opposition  party  diputados  tend  to  unite  around  designated  party  leaders. 

Second,  the  absences  of  municipal  elections  prior  to  2002  prevented  the  rise  of  presidential 
candidates  with  alternative  electoral  legitimacy.  Given  that  more  than  one-third  of  the  nation’s 
population  is  in  the  department  of  San  Jose,  the  mayor  of  San  Jose  would  have  electoral 
legitimacy  second  only  to  the  president  of  the  republic.  Barring  this  previous  absence  of  city-level 
elections,  strong  national  candidates  could  have  developed  outside  of  the  control  of  the  two 
dominant  parties  control.  While  the  2002  Municipal  Elections  reaffirmed  the  two-party  system, 
the  low  turnout  of  the  elections  indicates  that  there  is  space  for  an  established  third  party  or 
populist  candidate  to  mobilize  the  voters  of  San  Jose. 

On  the  other  hand.  The  Nicaraguan  multi-member  district/presidentialism  has  avoided  the 
normal  problems  of  this  configuration  that  result  in  delegative  democracy.  Rather,  the 
configuration  has  resulted  in  a relationship  that  has  produced  resilience  of  the  formal  institutions 
and  greatly  resembles  the  United  States  single  member  district/presidentialism  under  divided 
government.  This  argument  is  made  because  the  Nicaraguan  National  Assembly  is  an 
authoritative  actor  in  the  executive/legislative  relationship  with  its  own  agenda  that  is  not  always 
in  accord  with  that  of  the  Nicaraguan  president.  This  discordance  results  even  though  the 
leadership  of  the  Assembly  is  of  the  same  party  coalition  as  that  of  the  President. 

The  Nicaraguan  president  is  elected  in  nationwide  direct  elections  by  plurality  vote.  In  the 
three  elections  of  1990,  1996,  and  2001;  the  president-elect  received  a majority  of  the  vote.  The 
legislature  is  elected  in  national  elections  through  a mixed-member  proportional  representation 
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system  in  which  20  of  seats  are  allocated  by  a national  proportional  tier,  and  the  other  seats  are 
allocated  proportional  in  17  multi-member  districts.33  Additionally,  losing  presidential  candidates 
of  parties  that  receive  at  least  5%  of  the  national  vote  receive  a seat,  and  the  former  president  of 
the  republic  receives  an  automatic  seat.  The  three  National  Assembly  elections  since  1990  have 
resulted  in  legislative  majorities  for  the  president’s  party. 

Nevertheless,  the  electoral  coalition  does  not  translate  to  a governing  coalition.  Two  of  the 
conditions  that  contribute  to  the  breakdown  of  the  governing  coalition  are  the  constitutional 
requirement  of  a 60%  vote  to  amend  the  constitution,  the  multi-party  nature  of  the  governing 
coalition,  and  the  cohesion  of  the  FSLN  minority.  First,  constitutional  revisions  are  not 
extraordinary  politics  in  the  Nicaragua  context.  The  constitution  provides  for  the  distribution  of 
the  federal  budget.  In  the  three  elections  since  1990,  the  FSLN  has  attained  sufficient  seats  to 
block  constitutional  reform.34  Structurally,  this  condition  forces  the  president  to  compromise 
with  opposition  parties  to  a certain  degree. 

Second,  the  center/right  governing  coalition  that  has  controlled  the  presidency  since  1990  is  a 
coalition  of  parties  similar  to  the  Liberal  Democratic  Party  (LDP)  in  Japan.  However,  the 
difference  in  the  way  these  two  coalition  function  is  related  directly  to  the 
parliamentary/presidential  construction.  If  the  Japanese  LDP  coalition  breaks  down,  the 
government  falls  and  new  elections  are  called.  If  the  Nicaraguan  center/right  coalition  breaks 
down,  the  president  must  find  a way  to  build  a new  governing  coalition.  Moreover,  presidents 
have  on  several  occasions  found  it  of  greater  political  use  to  collaborate  with  the  opposition  party 
rather  than  to  work  with  their  own  party  .35  The  ability  of  Nicaraguan  presidents  to  circumvent  the 

33  In  the  2001  Elections,  93  seats  were  allocated. 

34  The  FSLN  won  39  of  the  92  seats  in  1990,  36  of  93  seats  in  1996,  and  38  of  92  seats  in  2001. 

35  i— 

For  example,  when  UNO  president  Chamorro  clashed  with  National  Assembly  President  and 
UNO  member  Alfredo  Cesar  over  the  land  reform  issue,  Chamorro  engineered  the  creation  of  a 
center/left  coalition,  which  included  the  FSLN  (McConnell  1993).  Even  Aleman,  president  from 
1997-2002,  realized  that  reduced  tension  and  bipartisan  support  was  important  for  his  ability  to 


112 


will  of  their  own  partisan  coalition  and  impose  their  will  has  aspects  of  delegative  democracy.  All 
three  presidents  since  1990  have  used  the  executive  decree  to  impose  initiatives. 36  Nevertheless, 
these  executives  have  worked,  more  often  then  not,  within  the  bounds  of  the  nation’s  institutional 
structures  and  have  skillfully  used  the  mechanisms  of  the  presidential  system  to  advance  their 
policies.  At  the  same  time,  the  legislature  has  been  able  to  reestablish  a form  of  institutional 
equilibrium  in  the  aftermath  of  each  confrontation  with  the  executive  branch. 37 

Still  the  fact  that  the  Nicaraguan  president  may  seek  re-election  after  setting  out  the 
subsequent  election  does  affect  the  executive/legislative  relationship.  The  2000  Constitutional 
reforms  provided  the  former  president  with  an  automatic  seat  in  the  Assembly.  If  the  former 
president’s  party  is  in  the  opposition  in  the  new  government,  he  or  she  is  almost  assured  the 
leadership  position  of  the  opposition  party.  If  the  former  president’s  party  is  the  party  of 
government,  he  or  she  may  be  a support  to  the  new  government  in  that  he  or  she  may  assist  in 
policy  matters.  Other  times,  he  or  she  may  be  a hindrance  to  the  new  president  in  that  he  or  she 


govern  effectively.  He  and  FSLN  leader  Ortega  brokered  a compromise,  which  resulted  in  the 
2000  Constitutional  Reforms.  More  recently.  President  Enrique  Bolanos,  who  was  elected  in 
2001,  has  seen  his  Liberal  Alliance  coalition  split  over  the  issue  of  corruption  in  the  previous 
liberal  government.  The  split  has  forced  Bolanos  to  work  closely  with  the  FSLN  to  pass  several 
iniatitives,  including  the  removal  of  the  immunity  of  former  president  Amoldo  Aleman 
(“Nicaraguan  Ruling  Party  Splits  over  Aleman,”  The  Tico  Times,  February  21,  2003,  at  10). 

36  The  president  also  has  access  to  the  spoils  of  victory;  that  is,  the  ability  to  replace  state 
employees  from  top  to  bottom.  Chamorro  and  Bolanos  were  pmdent  in  their  use  of  this  power. 
The  Aleman  administration,  on  the  other  hand,  made  full  use  of  his  appointment  power  and 
replaced  national  and  municipal  workers  from  “top  to  bottom”  (“President  Aleman:  First  Moves 
First  Signals,”  (1997),  Envio  16(187-188):  5). 

7 After  confrontation  with  the  Chamorro  government  over  land  reform  in  the  early  1990s,  the 
National  Assembly  amended  the  1987  Political  Constitution  in  1995  to  reduce  the  power  of  the 
president  (Williams  and  Walker  (2002)).  After  the  2000  reforms  which  somewhat  expanded  the 
power  of  the  president  by  providing  an  automatic  seat  in  the  legislature  for  the  former  president 
as  an  augmentation  to  presidential  immunity,  the  Assembly  voted  to  remove  the  immunity  of  the 
former  president  so  that  he  could  face  the  charges  of  corrupt  behavior  during  his  administration  of 
executive  government.  For  a discussion  of  the  issue  around  this  confrontation  see  “De  encrucijada 
en  encrucijada,”  (2003).  Envio  250. 
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may  attempt  to  continue  to  control  government  from  the  legislature.38  In  the  latter  case,  party 
members  may  be  divided  over  whether  to  support  the  current  president  or  the  former  president. 
The  dilemma  for  party  members  is  the  control  that  the  leader  of  the  party  has  over  the  member’s 
position  on  the  party’s  candidate  list  in  the  next  election.  A member  who  sides  with  the  current 
president  may  be  disadvantaged  if  the  former  president  is  the  party’s  presidential  candidate  in  the 
next  election. 

Political  Parties 

While  I argued  that  both  Costa  Rican  parties  have  strong  party  loyalty  in  the  governmental 
setting  and  Nicaraguan  party  coalitions  break  down  in  the  governmental  setting,  the  relationship 
is  reversed  on  the  party-in-the-electorate  dimension.  Costa  Rican  parties  have  weak  ideological 
and  psychological  links  to  the  electorate.  Nicaraguan  parties,  conversely,  have  comparatively 
strong  ideological  and  psychological  linkages  to  the  electorate. 

Seligson  (2002)  argues  that  there  appears  to  be  an  erosion  of  support  for  the  party  and  the  state 
in  Costa  Rica.  The  results  of  the  initial  municipal  elections  held  in  December  2002  offer  support 
for  Seligson’s  thesis.  These  elections  were  the  first  attempt  to  elect  directly  the  mayors  of  the  81 
municipalities  that  had  such  a position.  While  the  elections  reaffirmed  the  dominance  of  the  two 
major  parties,  the  PLN  and  the  PUSC  (93%  of  the  positions  went  to  the  two  parties),  only  23%  of 
registered  voters  cast  ballots  in  the  election.39  Additionally,  Matland  and  Taylor  (1997)  point  out 
that  the  two  major  parties  have  won,  on  average’’  90%  of  the  seats  in  the  five  elections  prior  to 
2002.  In  2002,  however,  the  two  major  parties  won  only  63.1%  of  the  legislative  seats  (Table  5- 
2). 

38 

Former  president  Amoldo  Aleman  proved  to  be  a hindrance  to  new  president  Enrique  Bolanos 
as  he  sought  to  continue  his  control  over  government  from  the  position  of  president  of  the 
National  Assembly. 

39  Armando  Mayorga,  “Abstencionismo  del  77%,”  La  Nacion,  December  2,  2002,  at  4A. 
Moreover,  m a poll  conducted  by  the  firm  Demoscopia  in  February  of  2003,  Costa  Rican  political 
parties  received  a disapproval  rate  of  44  %,  while  achieving  an  approval  rate  of  only  20  % 
(“Survey:  Ticos  Trust  Church  and  Press,”  The  Tico  Times , March  7,  2003,  at  3). 
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The  fact  that  the  two  major  parties  have  agreed  in  principle  and  fact  to  confine  policy 
differences  to  a well-defined  and  limited  space  has  created  a rupture  in  the  linkage  between  voters 
and  the  political  parties.  In  this  linkage  dimension,  Costa  Rican  parties  are  comparatively  weak 
and  reflect  more  the  two  party  system  of  the  United  States  than  the  two  party  system  of  the 
United  Kingdom.  Rueschemeyer,  Stephens,  and  Stephens  (1992,  249)  argue  that  Costa  Rica  elites 
learned  to  protect  their  interest  through  the  party  system.  Furthermore,  they  point  out  that  Costa 
Rica  lacked  a mass  party  that  could  have  offered  a challenge  to  elite  interests.  This  factor  is 
greatly  due  to  the  ability  of  the  two  major  parties  to  preempt  the  demands  of  the  mass  public.40 

Moreover,  Costa  Rican  parties  are  party-in-govemment  parties.  This  factor  is  reflected,  of 
course,  in  the  ability  of  the  parties  to  contain  and  deflect  societal  demands.  Nevertheless,  the  two 
parties  are  extremely  responsive  to  social  demands  that  fall  within  the  accepted  parameters.4'  The 
speed  with  which  the  parties  in  government  address  acceptable  social  demands  allows  the  parties 
to  maintain  their  domination  of  the  party  system.  In  the  2002  election,  the  Partido  Action 
Ciudadana  (PAC)  made  impressive  electoral  strides,  gaining  14  seats  in  the  Assembly.  However, 
the  party  splintered  once  its  diputados  reached  government  over  an  internal  code  of  ethics  that 


40  A case  in  point  is  the  PUSC  government’s  response  to  IMF  demands  that  the  country  privatize 
components  of  Instituto  Costarricense  de  Electricidad  (ICE),  the  country’s  nationalized 
Electricity  and  Telecom  Institute.  President  Abel  Pacheco  said  firmly  that  he  could  not  and  would 
not  privatize  the  company  moving  quickly  to  deflect  protest  of  privatization  from  union  members 
and  the  public  (Berlioth  Herrera,  “Cabildeo  en  el  Congreso  por  comision  del  ICE,”  La  Nation,  19 
de  Febrero  del  2003,  a 6A  or  Berlioth  Herrera,  “Fuerte  debete  espera  a plan  ICE,”  La  Nation,  26 
de  Febrero  del  2003,  a 1 A).  The  PUSC’s  platform  is  generally  conservative  and  in  the  past  has 
supported  neo-liberal  economic  reform  (McDonald  and  Ruhl  1989,  176),  Wilson  (1998)  argues 
that  both  the  PUSC  and  the  PLN  have  embraced  gradual  neo-liberal  reform. 

41  In  February  of  2003,  the  PUSC  led  legislature  accepted  a change  to  the  normal  procedure  of 
Supreme  Court  appointment.  Instead  of  selecting  the  new  justice  from  the  list  of  three  candidates 
provided  by  the  nominating  committee,  the  full  Assembly  elected  a female  candidate  that  was 
nominated  from  the  floor  by  the  women’s  caucus.  The  alteration  to  the  normal  procedure  was 
done  without  a large  amount  of  protest  and  in  a manner  that  indicated  prearranged  agreement 
(Ismael  Venegas,  “Mujer  electa  Magistrada,”  La  Nation,  18  de  Febrero  del  2003,  a 9A).  On 
January  24,  La  Nation  announced  that  60%  of  the  judges  in  Costa  Rica  were  women,  but  only 
four  of  the  22  Supreme  Court  Justices  were  women  (Marcela  Cantero,  “Del  Lado  del  Juez  ” La 
Nation,  24  de  enero  del  2003,  a 4 viva). 
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had  little  to  do  with  the  general  public.  The  party  electoral  success  was  based  on  an  anti- 
corruption platform  that  lacked  an  ideological  stance  to  distinguish  the  new  party  from  the  two 
established  parties.42  The  lack  of  an  ideological  linkage  between  the  party  and  voters  is  consistent 
across  parties  and  provides  evidence  of  the  Costa  Rican  party  system  as  one  with  little 
“ideological  polarization  between  its  dominant  centrist  parties”  (Davis  2003,  11). 

Reaffirming  the  party-in-govemment  nature  of  Costa  Rican  parties  is  the  weakness  of  the  local 
party  organizations.  Even  major  municipalities  like  Cartago  and  Limon  lack  staffed  party  offices. 
When  I inquired  about  local  party  organizations,  citizens  in  both  communities  referred  me  to  the 
departmental  delegation  in  San  Jose.  The  lack  of  a strong  local  party  organization  reflects  the 
weakness  of  the  link  between  citizens  and  the  parties. 

Conversely,  the  Nicaraguan  party  system  resembles  the  strong  party-in-the-electorate/mass 
party  linkage  that  is  found  in  the  British  system.  One  could  make  an  effective  argument  that  the 
Nicaraguan  party  system  has  been  strongly  ideological  since  independence  from  Spain  in  1821. 
Of  course,  the  initial  ideological  cleavage  was  between  the  Liberals  and  the  Conservatives. 
Coleman  and  Stuart  (1997,  165)  argue  that  the  major  cleavages  that  generate  the  contemporary 
Nicaraguan  party  structure  are  based  on  political  issues.  While  the  Nicaraguan  party  system 
appears  to  function  as  a two  party  system  (Table  5-2),  Coleman  and  Stuart  (166)  argue  that  five 
major  political  families  exist  in  the  Nicaraguan  system:  the  Liberals,  the  Conservatives,  the 
Christian  Democrats,  the  revolutionary  family,  and  the  Social  Democratic  family.  These  five 
political  distinctions  partly  explain  the  break  down  of  the  Nicaraguan  governing  coalitions  that 
have  occurred  since  1990. 

Unlike  Costa  Rican  parties,  which  are  distanced  somewhat  from  civil  society  groups; 
Nicaraguan  parties  remain  closely  tied  to  societal  organizations.  Immediately  after  the  1979 
Revolution,  the  FSLN  mobilized  and  assisted  in  the  creation  of  numerous  mass  organizations  to 

42  See  Tim  Rogers,  “’Rigid’  Ethics  Code  Splits  New  Party,”  The  Tico  Times,  February  28,  2003 
at  1. 
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advance  the  concept  of  popular  democracy  (Nunez  Soto  1987,  105-127).  Other  organizations  that 
were  linked  to  the  Liberal  and  Conservative  parties  became  even  more  closely  identified  to  these 
political  parties  because  of  a ‘contagion’  effect  from  the  FSLN  efforts.43  As  a result,  the  parties 
remain  extremely  ideological.  Even  among  workers  in  the  Nicaraguan  informal  sector,  Speer 
(1997,  270)  argues  that  there  is  a high  degree  of  partisan  and  ideological  polarization. 

While  the  Nicaraguan  parties-in-govemment  are  affected  by  the  strong  ideological  differences, 
the  two  major  parties  of  the  party  system  (the  PLC  and  FSLN)  have  conspired  to  institutionalize 
the  two-party  system.44  The  2000  constitutional  reforms  that  were  orchestrated  by  the  party 
leaders  (Aleman  and  Ortega)  were  designed  to  advance  the  interests  of  the  two  parties.  Mair 
(1997,  158)  argues  that  when  parties  confront  an  electoral  market,  they  “can  attempt  to  restrict  or 
narrow  that  market  and  thus  engage  in  primarily  defensive  electoral  strategies.”  The  2000 
constitutional  reforms  clearly  attempt  to  narrow  the  electoral  market.  Reforms  to  the  electoral 
market  included  the  following:  established  parties  must  be  national  with  the  exception  of  the 
autonomous  Atlantic  Coast  Regions,  parties  that  create  electoral  alliances  will  lose  their  legal 
standing  if  the  alliance  fails  to  win  a minimum  percentage  of  the  vote,  legal  standing  is  only 
granted  to  parties  that  presents  a list  of  signatures  equal  to  at  least  3%  of  the  previous  electoral 
roll,  and  petition  candidates  are  no  longer  allowed  in  municipal  elections.45 

Nevertheless,  the  efforts  of  the  two  major  parties  to  narrow  the  electoral  marketplace  may  not 
be  successful.  Once  again,  municipal  elections  will  have  a great  impact  on  the  party  system  in 
that  these  elections  establish  another  avenue  to  electoral  legitimacy.46  After  victory  in  the  2000 
Managua  mayoral  election,  the  FSLN  proclaimed  the  victory  a precursor  to  the  party’s  return  to 

43  Contagion  is  a concept  advanced  by  Duverger  (1954). 

44  “Is  the  Game  All  Sewn  Up?  Questions  and  Contradictions,”  Envlo  (1999),  18(218):  3-11. 

45  Ibid,  4. 

Herty  Lewites  was  elected  with  a plurality  of  the  vote  (Glenn  Garvin,  “Sandinistas  win  mayor’s 
office  in  Managua,”  The  Miami  Herald,  November  7,  2000). 


117 


control  of  the  presidency.  While  the  FSLN  failed  to  win  the  presidency  in  2001,  the  proclamation 
by  the  party’s  leaders  is  an  indication  of  the  importance  of  the  office. 

Once  again  unlike  Costa  Rica,  local  party  organizations  of  the  two  major  Nicaraguan  parties 
have  strong  and  continuous  presences  in  large  municipalities  and  the  various  departments.  Both 
the  PLC  and  the  FSLN  have  staffed  and  active  party  offices  in  Leon  and  Granada.  These  offices 
appear  to  be  autonomous  from  the  National  Assembly  members  in  the  respective  municipalities. 
When  I inquired  about  local  party  organizations  in  these  two  cities,  citizens  referred  me  to  the 
local  office  and  local  community  leaders.  These  observations  suggest  that  Nicaraguan  political 
parties  have  a link  to  the  mass  public  and  have  created  a party  system  in  which  a variety  of 
interests  in  the  society  can  be  articulated. 

Civil  Society 

Both  Costa  Rica  and  Nicaragua  have  civil  societies  that  “attempt  to  articulate  values,  create 

associations,  and  solidarities,  and  advance  their  interests”  (Linz  and  Stepan  1996,  7).  Unlike  other 

approaches  to  civil  society  that  incorporate  mass  society  or  society  in  general  into  civil  society,  I 

am  interested  solely  in  associational  life  and  individuals  who  are  part  of  these  associations. 

Speer’s  article  on  the  Nicaraguan  informal  sector  alludes  to  the  importance  of  these  interactions. 

Street  vendors  and  pulperia  owners  were  most  likely  to  withhold  opinions.  What  set  these 
groups  apart  in  the  sample  was  their  slight  level  of  organization  and  workplace 
interaction  with  others  engaged  in  the  same  economic  pursuit.  Thus,  in  contrast  to  taxi 
drivers,  who  gathered  daily  with  others  facing  similar  struggles,  and  in  contrast  to  market 
stallkeepers,  who  found  themselves  immersed  in  relatively  well-organized  hubs  of 
economic  activity,  street  vendors  and  pulperia  owners  “went  it  alone.”  (1997,  276) 

Speer  s observation  highlights  the  difference  that  organization  makes  in  communication  and 

aggregation  of  shared  interest. 

Moreover,  organized  society  becomes  important  because  of  its  potentiality  to  respond  quickly 
to  governmental  actions  that  threaten  its  shared  interest.47  Costa  Rican  civil  society  possesses  this 

47  This  idea  of  a potentially  informed  and  mobilized  public  conforms  to  the  Almond  and  Verba 
(1963)  civic  culture  model. 
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potentiality.  Booth  (1998,  95)  argues  that  “Ticos  tend  to  belong  to  groups  of  many  sorts  and 
through  them  to  mobilize  and  press  demands  upon  government.”  For  example,  members  of  the 
labor  union  Frente  Interno  de  Trabajdores  del  ICE  (FIT)  mobilized  quickly  when  they  believed 
the  government  was  considering  privatizing  components  of  the  Institute  Costarricense  de 
Electricidad  (ICE).  The  union  mobilized  more  than  100,000  workers  and  supporters  to  protest  in 
front  of  the  president's  office  in  San  Jose  as  a show  of  the  union’s  opposition  to  privatization. 
President  Pacheco  had  announced  already  that  he  would  not  approve  or  advocate  the  privatization 
of  ICE.48 

Booth  (1998,  95-96)  describes  the  relationship  between  the  state  and  many  Costa  Rican 
organizations  as  corporatist  in  that  the  state  “helps  to  establish  and  legitimize  some 
organizations.”  Organizations  encouraged  by  the  government  include,  artisans’  guilds, 
professional  associations,  cooperatives,  community  improvement  groups,  and  labor  unions.49 

While  the  state  welcomes  the  participation  of  groups  in  state  activity,  this  acceptance  is  not 
without  cost  to  citizens’  demands  that  fall  outside  of  the  accepted  space  of  political  contention 
that  has  been  delineated  by  the  state  apparatus  and  the  two  major  political  parties.  Because  parties 
have  agreed  to  limit  policy  disputes,  citizens  in  groups  that  advocate  social  change  have  learned 
to  approach  the  state  directly  and  thereby  bypass  partisan  advocacy.  The  fact  that  the  state, 
regardless  of  which  party  controls  government,  responds  to  their  concerns  has  contributed  to 
citizens’  and  civil  society  groups’  lack  of  identification  with  political  parties.  Davis,  Aguilar  and 
Speer  (1999,  43)  argue  correctly  that  the  state’s  capacity  to  limit  and  control  lower-class  political 
mobilization  is  a major  contribution  to  political  stability  in  Costa  Rica.  They,  like  Yashar  (1997, 
190),  argue  that  providing  social  services  helps  to  preempt  the  political  demands  of  urban  and 
rural  subordinate  classes. 


48  i • 

Berlioth  Herrera,  “Fuerte  debete  espera  a plan  ICE,”  La  Nacion,  26  de  Febrero  del  2003.  a 1 A. 

49  Booth  (1998,  95-99)  offers  a fuller  discussion  of  Costa  Rican  associational  life. 


119 


At  the  same  time,  the  fact  that  citizens  and  civil  society  groups  lack  party  advocacy  suggests 
that  societal  issues  that  fall  outside  of  the  acceptable  space  of  contention  are  unlikely  to  receive  a 
hearing  from  the  state.  For  example,  a debate  concerning  abortion  rights  remains  practically 
impossible  even  when  women’s  groups  advocate  the  right  to  choose  abortion  only  in  the  extreme 
case  of  a threat  to  the  life  of  the  mother.50  The  inability  to  discuss  this  issue  is  partly  due  to  the 
strength  of  the  position  of  the  Catholic  Church,  which  is  strongly  opposed  to  any  abortion 
procedure.  Picado  (1992,  46)  argues  that  the  social  doctrine  of  the  church  reinforces  “neoliberal 
ideas  and  the  institutions  that  best  represent  the  interests  of  neoconservative  sectors.”  In  this 
view,  the  Church’s  position  within  corporatist  structure  of  the  state  overrides  that  of  women 
groups  within  this  issue  space.52 

Nicaragua  also  has  a vibrant  associational  structure.  However  different  from  Costa  Rica,  this 
associational  structure  and  the  political  demands  that  may  spring  from  it  are  funneled  through  the 
political  party  system.  The  development  of  Nicaraguan  civil  society  organizations  mirrors  that  of 
Costa  Rica  in  the  crucial  aspect  that  the  state  is  strongly  connected  to  the  growth  of  civil  society. 
First,  the  revolutionary  government  encouraged,  assisted,  and  provided  a space  for  mass 
organizations  to  influence  the  policy  outputs  of  the  state.  This  condition  compels  Rueschmeyer, 


The  conflict  over  abortion  rights  intensified  due  to  a case  involving  the  rape  of  then  8-year-old 
Nicaraguan  girl  in  Tumalba,  Costa  Rica.  Fearing  for  her  life,  the  young  girl’s  parents  wanted 
their  daughter  (9  at  the  time)  to  have  an  abortion,  but  was  informed  by  Costa  Rican  doctors  that 
she  could  not  have  an  abortion  in  Costa  Rica.  The  girl  returned  to  Nicaragua,  where  doctors 
confirmed  that  the  girl’s  life  was  in  danger  if  she  carried  the  life  to  term.  A private  clinic  in 
Nicaragua  performed  the  abortion.  The  Catholic  Church  threatened  to  excommunicate  everyone 
involved  in  the  abortion  process.  Women  groups  in  Costa  Rica  demanded  that  an  investigation  be 
held  to  determined  why  the  girl’s  family  was  incorrectly  informed  that  an  abortion  could  not  be 
performed  under  any  circumstances.  The  women’s  network  also  demanded  the  resignation  of  the 
Child  Welfare  Minister.  However,  little  or  no  action  was  taken  by  the  government  to  address  the 
demands  of  women  groups  (Tim  Rogers,  “Outcry  Grows  over  Plight  of  Pregnant  9- Year-Old,” 
The  Tico  Times,  February  21,  2003,  at  1). 

During  this  dispute  the  Costa  Rican  Episcopal  Conference  also  issued  a statement,  which 
opposed  abortion  for  any  reason  (Rogers,  “Outcry  Grows.”) 

52  Williams  (1989,  169)  argues  that  the  Catholic  Church  in  both  Costa  Rica  and  Nicaragua  have 
retained  their  societal  power  by  making  strategic  changes  to  preserve  this  influence. 
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Stephens  and  Stephens  (1992,  246)  to  argue  that  “the  Sandinista  government  strongly  promoted 
popular  organization  and  thus  laid  the  groundwork  for  subordinate  classes  to  become  a 
counterweight  to  the  economically  dominant  classes.” 

The  concerns  of  Foley  and  Edwards  (1996,  44-47),  who  focus  on  freedom  of  association  in 
Central  America,  are  of  particular  importance.  They  argue  that  the  suppression  of  associations 
and  associational  activity  during  authoritarian  periods  is  a critical  aspect  of  associational 
development  in  the  Central  American  political  context.  In  El  Salvador,  Foley  (1996)  argues  that 
political  repression  forced  associational  development  and  activity  into  conflictive  rather  than 
civility  mode.53  Booth  and  Walker  (1993)  argue  that  Nicaraguan  associational  life  followed  a 
similar  pattern. 

Given  the  repression  of  associational  activity  by  the  authoritarian  regimes  prior  to  the 
revolutionary  government  and  the  lack  of  autonomy  of  the  state  apparatus,  the  newly  encouraged 
organizations  bonded  to  the  FSLN  party  and  its  ideological  stance  and  not  the  state,  as  in  the 
Costa  Rican  case.  At  the  same  time,  other  organizations  that  existed  during  the  Somoza 
dictatorship  and  new  organizations  that  opposed  the  policy  directions  of  the  FSLN-led 
government  bonded  to  the  opposition  parties  and  their  ideological  stances. 

This  is  not  to  say  that  parties  control  civil  society  organizations,  rather  these  organizations  are 
autonomous  but  seek  to  advance  their  political  concerns  through  political  party  advocacy. 
Moreover,  because  of  the  weakness  of  the  state  apparatus,  this  party  advocacy  is  essential  for  a 
political  issue  to  receive  a reasonable  hearing  by  the  state.  Nevertheless,  organizations  that  are 
bonded  to  the  opposition  parties  find  that  it  is  still  necessary  to  utilize  mechanisms  of  social 
protest  to  gain  public  recognition  for  their  particular  grievances.54  Because  there  is  no  restriction 

53  Foley  and  Edwards  (1998)  two  opposed  effects  of  civil  society:  civil  society  I — reinforces 
civility,  civil  society  II — generates  political  conflict. 

For  example,  annually  from  1996  to  1999,  students  took  to  the  streets  in  many  municipalities  in 
Nicaragua  to  protest  the  failure  of  the  National  Assembly  to  allocate  the  constitutionally 
mandated  6 percent  of  the  national  budget  to  university  education.  The  student  were  and  are 
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on  the  space  of  contention  in  Nicaraguan  society,  the  society  is,  in  many  ways,  more  receptive  to 
public  social  protest  than  Costa  Rican  society.  For  example,  while  the  Nicaraguan  Catholic 
Church  is  equally  opposed  to  abortion  for  any  reason,  women  groups  in  the  society  are  more 
successful  in  advancing  the  idea  that  abortion  is  necessary  if  the  mother’s  life  is  severely 
threatened.35 


Discussion 

The  intersection  of  these  five  dimensions — historical/cultural  trajectory,  economic  society, 
legislative/executive  relations,  political  parties,  and  civil  society — within  the  Costa  Rican  and 
Nicaraguan  state  contexts  reveal  the  extent  to  which  state  autonomy  has  been  established  in  the 
two  countries.  In  the  case  of  Costa  Rica,  the  state  is  clearly  an  independent  actor  that  advances  its 
interests  within  these  five  dimensions.  On  the  other  hand,  the  Nicaraguan  state  lacks  the 
independence  necessary  to  exercise  its  interests  and  functions  as  a tool  of  the  dominant  political 
interest.  Table  5-3  provides  a summary  of  the  conclusions  of  this  discussion. 

Booth  (1998,  99)  argues  that  Costa  Rica’s  myth  of  classlessness  and  homogeneity  breaks 
down  “before  careful  scrutiny.”  He  argues  further,  however,  that  the  country’s  “myth  of 
tolerance”  encourages  “Costa  Ricans,  rulers  and  ruled  alike,  to  treat  each  other  with  a restraint 
and  respect  often  absent  in  several  neighboring  countries”  (99).  Perez-Brignoli  (1989,  150)  points 
out  the  intersection  of  culture  and  institution  in  Central  America. 

This  examination  has  confirmed  this  argument  as  Costa  Rican  institutions  reflect  the  tolerance 
that  has  come  to  characterize  Costa  Rican  society.  Nevertheless,  the  Costa  Rican  story  is  not 


always  supported  by  the  FSLN,  nevertheless,  the  Liberal  majority  has  had  the  ability  to  control 
the  result  of  the  political  confrontation  (“Is  the  Cycle  of  Violence  Interminable?  ” (1999)  Envio 
18(214):  3-4.). 

The  Nicaraguan  Network  for  the  Prevention  of  Violence  Against  Women  were  strong 
supporter’s  of  the  family  of  the  9-year  old  girl  who  was  raped  in  Costa  Rica  and  returned  to 
Nicaragua  to  obtain  an  abortion  to  protect  the  life  of  their  daughter.  The  FSLN  party  supported 
the  women  s network  in  its  efforts.  After  the  abortion  procedure  was  performed  at  a private  clinic 
in  Managua,  the  Catholic  Church  issued  a blanket  excommunication  of  the  parents,  the  doctors 
who  performed  the  procedure  and  “everyone  else  involved”  (Tim  Rogers,  “Church  Blasts  Girl’s 
Abortion,”  The  Tico  Times,  February  28,  2003,  at  1). 
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without  conflict.  While  the  country  lacks  the  wide  ideological  cleavage  that  characterizes 
Nicaraguan  society,  a reduction  in  conflict  was  necessary  to  bring  about  the  institutionalization  of 
the  Costa  Rican  democratic  state.  A contribution  of  this  conflict  reduction  was  the  decision  of 
political  leaders  to  surrender  authority  to  the  various  institutions  and  agencies  of  the  state 
apparatus.  The  surrendering  of  authority  to  these  institutions  and  agencies  has  led  to  segmentation 
of  state  power.  Moreover,  because  of  the  corporatist  nature  of  the  Costa  Rican  state,  groups  in 
civil  society  are  encouraged  to  deal  directly  with  the  state  agencies,  and  therefore  bypass  political 
aspects  of  the  state.  This  condition  contributes  to  public  perception  that  the  state  has  autonomy 
from  the  dominant  political  interest.  The  segmentation  of  power  has  enhanced  greatly  the  power 
of  the  state. 


Table  5-3,  Five  dimensions  and  state  autonomy 


Dimension 

Costa  Rica 

Nicaragua 

Culture 

Relatively  homogenous  with 

middle-class 

value  system 

Heterogeneous  with 
strong  ideological 
cleavage 

Economic 

society 

Diversified 

Agro-dependent 

with  large  poor  urban  informal 

sector 

Legislative  and 
Executive  relations 

Responsible  party 
government/  constrained  by 
social  contract  and  the  state 

Divided  coalition  government/ 
characterized  by  conflict 
between  legislative  and 
executive 
Institutions 

Political  party 
system 

Strong-party  in  government 
weak-party  in  the  electorate 
weak-local-party-organization 

Weak-party-in-govemment 
(due  to  divided  nature) 
strong-party-in-the-electorate 
strong-local-party- 
organization. 

Civil 

society 

Civility  society 
strong:  both  encouraged  and 
constrained  by  the  social 
contract  and  the  state 

Conflictive  society 
strong: 

linked  to  political 
parties 

State 

autonomy 

Strong  and  enhanced  by  role 
in  maintenance  of  social 
contract 

Weak  and  unable  to  withstand 

power  of  political 

Society 

Alternatively,  the  lack  of  autonomy  of  Nicaraguan  institutions  also  reflects  its  more 


pronounced  cultural  heritage  of  conflict.  From  its  independence,  Nicaragua  institutions  have  been 
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marked  by  a strong  ideological  cleavage  that  has  conditioned  institutional  performance.  As 
Anderson  (1994,  32)  argues,  the  divided  dominant  political  class  has  viewed  government  as 
instrument  for  the  advancement  of  “self-interest  and  personal  wealth.”  The  1979  Revolution 
fundamentally  changed  Nicaragua.  While  the  strong  cleavage  pattern  continues,  the  revolution 
expanded  the  political  class  and  the  number  of  political  voices.  Williams  ( 1 994,  183)  argues 
correctly  that  ten  years  of  popular  democracy  “cannot  be  easily  reversed”  and  that  it  “may  entail 
continued  political  instability  and  violence,  but  in  the  long  run  it  may  provide  a more  lasting  basis 
for  democracy.” 

The  examination  above  reveals  a weak  and  dependent  Nicaraguan  state.  The  Costa  Rican  case 
indicates  that  state  autonomy  is  an  important  aspect  of  democratic  development,  and  civil  society 
perception  of  this  autonomy  is  important  in  civil  societal  acquiescence  to  the  laws  of  the 
democratic  regime.  The  next  chapter  outlines  the  method  of  inquiry  and  analysis  that  I employ  to 
further  understand  the  processes  of  democratic  development  and  the  role  of  the  judiciary  in  this 
development. 


CHAPTER  6 

METHODS  OF  INQUIRY  AND  ANALYSIS 
As  mentioned  in  Chapter  5,  this  study  employs  a “Most  Different  System  Design  (MDSD)” 
(Przeworski  and  Teune  1970).  The  MDSD  allows  the  investigator  to  overcome  the  traditional 
problem  of  the  small-N  study  in  that  the  investigator  has  the  ability  to  conduct  large-N  research 
on  a specific  outcome/system-level  variable  in  one  country  and  compare  it  to  the  same 
outcome/system-level  variable  in  another  ( 1 970,  39). 1 At  the  same  time,  the  process  is  designed 
specifically  to  ignore  important  system-level  factors.  By  its  design,  the  “most  different  system 
design”  is  a statistical  method  that  allows  the  investigator  to  explore  macro-level  questions  at  a 
micro-level.  To  the  investigator’s  ability  to  transcend  the  system  divide,  Przeworski  and  Teune 
(1970,  63)  argue  “[s]ystemic  factors  clearly  do  not  have  to  be  taken  into  consideration  since  the 
form  and  the  fit  of  the  prediction  is  the  same  regardless  of  social  system.”  This  argument  is 
indeed  true,  and,  for  this  study,  the  judiciary  should  have  the  same  fit  and  the  same  desire  to  seek 
autonomy  in  both  Nicaragua  and  Costa  Rica. 

On  the  other  hand,  Meckstroth  (1975,  143)  argues  that  when  all  the  conditions  are  satisfied 
and  systemic  factors  can  be  disregarded,  “it  is  important  to  consider  exactly  what  system 
attributes  might  have  been  shown  “irrelevant.””  Although  the  within-system  attributes  may 
appear  inconsequential  to  the  primary  theoretical  argument,  it  is  important  to  demonstrate  the 
contextual  importance  of  these  attributes.  In  the  system  described  in  Chapter  4,  the  statistical 
portion  of  the  model  is  confined  to  attitudinal  aspects  of  civil  society.  These  aspects  are  the  focus 


1 The  major  complaint  against  the  small-N  study  is  too  many  variables  and  too  few  cases,  which 
results  in  overdispersion.  Numerous  comparative  scholars  have  disputed  the  merits  of  small-N 
research  in  comparative  politics  (Lijphart  (1971,  1975);  Campbell  (1975);  Collier  (1993);  King, 
Keohane,  and  Verba  (1994);  Ragin  (1997);  and  Mahoney  (2000)). 
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of  Chapter  8.  In  addition,  it  is  important  to  explicate  the  judicial  institution  as  an  aspect  of  the 
state  apparatus,  which  is  attempting  to  convey  its  autonomy  in  the  respective  societies. 

Chapter  5 establishes  aspects  of  political  society  that  impinge  on  the  judicial  institution’s 
autonomy.  The  attempt  and  desire  of  the  judicial  institution  to  establish  and  convey  its 
independence  are  with-in  system  factors  that  are  indeed  irrelevant  to  the  statistical  findings  of  the 
system  model.  These  factors  are  irrelevant  to  the  model  because  the  level  of  judicial 
independence  is  articulated  through  civil  society’s  perception  of  judicial  independence.  More 
specifically,  the  acting  agent  (the  judiciary)  does  not  control  how  the  perceiving  agent  (civil 
society)  perceives  its  actions.  Nevertheless,  the  judicial  institution’s  attempts  to  convey  its 
independence  are  intervening  processes  that  contribute  to  civil  society’s  perception  of  such 
independence  and  are  contextual  factors  that  must  be  considered. 

To  understand  the  role  and  actions  of  the  judicial  institution  in  this  process  of  democratic 
development,  I use  a “Most  Similar  System  Design  (MSSD)”  (Meckstroth  1975,  133).2  This 
process  manipulates  empirically  observed  data  conceptually  in  order  to  discover  controlled 
relationships  among  variables  (Fame  1994,  3 10-3 1 1).  This  comparative  method  has  the  following 
characteristics:  1)  it  has  too  few  cases  to  allow  the  use  of  statistics;  2)  it  is  focused  on  inter- 
system similarities  and  differences;  3)  it  is  analogous  to  the  joining  of  two  individual  case  studies; 
and  4.)  it  is  an  evidence  oriented  strategy  (Fame  1994,  3 11-312;  Ragin  1987,  11;  Lijphart  1970, 
691). 

These  two  approaches  (MDSD  and  MSSD)  to  comparative  political  study  ground  the 
empirical  analysis  of  my  study.  In  this  chapter,  I explain  the  method  of  inquiry  and  analysis  for 
the  empirical  sections  of  this  study.  First,  I present  the  research  design,  the  implementation  of  the 
design  and  the  data  gathered  as  a result  of  this  design.  Second,  while  Meckstroth  orders  the 
MDSD  design  with  the  examination  of  the  system-relevant  components  examined  first,  I present 
the  method  of  analysis  for  the  system-irrelevant  component  first;  that  is,  the  non-statistical 

2 The  MSSD  design  is  grounded  in  Mill’s  (1843)  method  of  agreement  and  method  of  difference. 
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analysis  of  the  judicial  institution  using  the  MSSD  approach.  Third,  I present  the  methods  utilized 
in  the  statistical  analysis  of  civil  society  generated  survey  data.  The  chapter  closes  with  a 
discussion  of  the  implications  of  this  research  design  in  the  presentation  of  evidence  provided  by 
the  small-N  study  in  comparative  political  study. 

Model  and  Method  of  Within-Country  Inquiry 

Four  months  of  research  was  conducted  in  Nicaragua  and  five  months  of  research  in  Costa 
Rica.  Nicaragua  was  the  starting  point  of  the  field  research  because  the  preliminary  research  for 
this  project  was  perfonned  in  Nicaragua.  During  the  summer  of  1997, 1 spent  six  weeks  in 
Nicaragua  and  performed  research  for  my  Master’s  of  Arts  (MA)  thesis.’  The  success  of  this 
research  experience  was  the  foundation  for  the  model  of  inquiry  that  I used  for  this  multi-country 
study.  This  new  round  of  Nicaraguan  research  was  conducted  from  February  2002  to  May  2002. 
Research  was  conducted  in  Costa  Rica  from  November  2002  to  April  2003. 

Judicial  Structure 

The  field  research  was  conducted  in  the  manner  depicted  in  Figure  6-1.  The  left  side  of  Figure 
6-1  reflects  the  process  by  which  1 gathered  information  concerning  the  judicial  structure.  This 
approach  to  the  judicial  institutional  structure  follows  Cemy’s  (1990,  xi)  idea  of  structuration  in 
that  structure  is  a process  of  “continuing  interaction  between  agent  an  structure,  in  which 
structures  which  are  generally  constraining  can  also  change  and  be  changed  in  certain 
conditions.” 

Primary  source  documents  provide  the  structural  framework  for  the  judicial  institution  for 
each  country.  These  documents  included  the  country’s  political  constitutions,  the  countries’ 
respective  Supreme  Court’s  daily  and/or  weekly  communication  organs,  and  the  criminal 
procedural  codes  for  each  country.3 4 

3 This  research  resulted  in  the  thesis  The  Democratic  Arbitrator:  The  Judiciary  as  A Political 
Institution  in  the  Transition  To  Consolidated  Democracy  in  Nicaragua. 

4 For  example  the  Nicaraguan  judiciaries’  communication  organ  is  La  Gaceta. 
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Figure  6-1.  Model  of  Inquiry  Within  Country 
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I conducted  semi-structured  interviews  with  eight  judicial  officials  in  Nicaragua  and  five 
judicial  officials  in  Costa  Rica  to  ascertain  the  information  concerning  judicial  discretion.^ 
Judicial  officials  were  interviewed  concerning  their  jurisdictional,  administrative,  and 
organizational  responsibilities  as  judges.  They  were  also  questioned  as  to  their  relationship  to 
other  officials  in  the  judicial  structure.  This  process  was  designed  to  obtain  information 
concerning  the  discretionary  powers  and  duties  of  judges.  The  semi-structure  interviewing 
process  was  useful  in  that  it  allowed  the  judges  to  expound  upon  the  areas  of  their  jobs  they 
viewed  as  important  or  frustrating.3 * * 6 

The  second  portion  of  the  model  of  inquiry  involved  the  collection  of  data  that  impact  societal 
opinion  of  judicial  and  justice  system  performance.  This  portion  of  the  model  involved  three 
processes.  First,  I performed  a version  of  content  analysis  by  scrounging  secondary  source 
documentation  such  as  journal  articles,  social  service  agency  annual  reports,  and  newspaper 
articles  for  references  to  judicial  outputs.  Newspapers  in  the  two  countries  played  a particularly 
important  role  the  research.  I used  El  Nuevo  Diario  and  La  Prensa  to  obtain  information 
concerning  outputs  of  the  Nicaraguan  justice  system.  While  these  papers  are  both  mainstream  and 
fairly  centrist  papers  ideologically,  El  Nuevo  Diario  is  associated  more  with  the  political  left,  and 
La  Prensa  is  considered  slightly  right  of  center  and  tends  to  reflect  a more  neo-liberal  political- 
economic  agenda. 


3 The  Nicaraguan  judges  were  Supreme  Court  justices  Josefina  Ramos  Mendoza,  Harlan  Kent 

Henriquez,  and  Alba  Luz  Ramos;  Appellate  Court  Judge  Zela  Diaz  de  Porras  (Leon);  District 

Court  judges  Filberto  Toruno  (Leon)  and  Alcides  Munoz  Aleman  (Granada);  and  Municipal 
Court  judges  Maria  Fabiola  Betancourt  (Granada)  and  Migual  Vilchez  (Leon).  The  Costa  Rican 
judges  were  Supreme  Court  Justices  Rodrigo  Castro  Monge  and  Jose  Manuel  Arroyo  Gutierrez, 
Tribunales  de  Casacion  Penal  Maceri  Barrantes  (Cartago),  and  Veronica  Dixon  Lindo  (Limon), 
and  Juez  de  penal  Yorleny  Brizuela  (Cartago). 

6 Bernard  (1995,  209)  argues  that  the  semi-structured  interview  is  the  best  procedure  to  use  when 
the  investigator  has  limited  access  to  the  interviewee.  Moreover,  Bernard  points  out  that  this 
method  allows  the  interviewer  to  utilize  an  interview  guide,  but  also  to  follow  leads  that  may 
open  paths  to  other  useful  information. 
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In  Costa  Rica  I used  La  Nation,  La  Republica,  and  The  Tico  Times  to  ascertain  information 
concerning  outputs  of  the  judiciary  and  the  justice  system.  The  three  Costa  Rican  papers  are 
mainstream  and  centrist.  Nevertheless,  the  papers  do  differ  in  thematic  orientation.  La  Nation  is 
the  national  newspaper  of  Costa  Rica  and  is  general  news  daily.  La  Republica  is  business- 
oriented  news  daily,  and  The  Tico  Times  is  a weekly  English  language  newspaper.  These  papers 
were  reviewed  and  analyzed  for  the  types  of  crimes  committed,  how  crimes  arrive  to  judges, 
which  crimes  reach  juries,  and  what  sentences  are  imposed  for  particular  crimes. 

Civil  Society  Opinion 

The  second  process  in  the  civil  society  opinion  component  of  the  Model  of  Inquiry  was  semi- 
structured  interviews  with  community  organization  elites.  I identified  organizational  leaders  in 
the  Nicaraguan  cities  of  Leon  and  Granada,  and  the  Costa  Rican  cities  of  Cartago  and  Limon.7 1 
have  selected  cities  as  the  civil  society  opinion  source  for  two  reasons.  First,  the  four  cities  are 
some  distance  from  the  capital  cities  of  the  two  countries.  This  distance  is  important  for  us  to 
understand  the  distributions  of  the  justice  system  in  the  two  countries.  Meek  (1970,  22)  argues 
that  local  legal  systems  (justice  systems]  “operate  not  only  as  a reflection  of  the  larger  social 
system  but  also  receives  demands  and  cues  from  the  local  community.”  Through  the  distance 
from  capital  cities,  we  can  examine  somewhat  how  local  community  demands  and  value  systems 
concur  with  or  deviate  from  the  demands  and  values  of  the  larger  social  systems. 

Second,  Klonoski  and  Mendelsohn  (1970,  3)  argue  that  “students  of  democratic  government 
have  long  noted  the  crucial  role  played  by  “municipal  institutions”  in  the  life  of  the  nation.” 
Cities  are  important  because  large  numbers  of  citizens  interact  and  participate  in  the  life  of  the 

7 The  Nicaraguan  interviews  included  Juan  Cordero,  Camara  de  Comercio  (Leon);  Jose  Cuadra 
Vega,  Camara  de  Comercio  (Granada),  Doris  Juerez,  Partido  Liibral  Constitucionalista  (Leon), 
Consuelo  Portillo,  Casa  de  La  Mujer  (Granada);  Alejandro  Gomez,  FSLN  (Leon);  Xavier 
Caldera,  Movumento  Comunal  (Granada);  Consuelo  Guevarria,  Movimiento  Comunal  (Leon); 
Jose  Adan  Zuniga,  ATC  (Granada);  and  Nydia  Loredo  Perez,  AMNLAE  (Leon).  The 
interviewees  in  Costa  Rica  included  Ana  Hernandez,  Association  Alianza  de  Mujeres 
Costarricenses  (San  Jose);  Enrique  Thorpe,  Camara  de  Comercio  (Limon),  Albert  King,  United 
Negro  Improvement  Association  (Limon);  Juan  Monge  Navarro,  Camara  de  Comercio  (Cartago), 
and  Danoval  Johnson,  Iglesia  Methodista  (Limon). 
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local  community.  Additionally,  the  congregation  of  large  numbers  of  citizens  in  one  community 
increases  the  effectiveness  of  surveillance,  observation,  and  the  enforcement  of  the  law.8  The 
four  cities  of  my  study  are  large  towns  and  department  capitals,  which  contain  both  municipal- 
level  and  district/superior-  level  courts.  The  increased  effectiveness  of  observation  and 
surveillance  increases  the  likelihood  of  detection  of  behavior  that  the  larger  society  has  deemed 
deviant.  The  fact  that  many  citizens  congregate  in  these  urban  areas  increases  the  likelihood  that 
individuals  in  civil  society  will  have  some  knowledge  of  law  and  the  justice  system. 

The  Elicitation  Procedure 

Figure  6-1  shows  that  information  from  the  semi-structured  interviews  is  incorporated  into  the 
quantitative  analysis.  This  incorporation  is  accomplished  in  two  ways:  as  a mechanism  to 
improve  the  survey  instrument,  and  as  prior  information  for  the  Bayesian  inferential  models  in  the 
form  of  elicited  priors.  Before  I embarked  on  the  survey  research  component,  I was  able  to  obtain 
estimates  on  civil  society  trust  in  the  fairness  of  the  justice  system  from  eleven  Nicaraguan 
judicial  and  community  leaders.  These  estimates  are  used  in  prior  estimates  only  for  the  Bayesian 
binomial  regression  models  and  only  with  the  Nicaraguan  data. 

Why  elicit  quantitative  estimates  prior  to  survey  research?  While  my  previous  research  in 
Nicaragua  structured  my  current  research  project,  problems  clearly  existed  in  the  survey  portion 
of  the  research.  The  extraordinary  importance  of  homeownership  in  my  1997  findings  was  the 
most  glaring  example  of  my  inexperience  as  a field  researcher  in  the  Central  America  context 
(Table  6-1).  The  problem  was  identifiable  in  that  even  16-year-old  respondents  categorize 
themselves  as  homeowners.  This  self-categorization,  of  course,  is  a reflection  of  the  more  family 
oriented  nature  of  Latin  American  society.  So,  the  first  answer  is  that  the  elicitation  of  prior 


g 

Foucault’s  (1977,  198)  plague-stricken  town  metaphor  offers  theoretical  support  for  this 
argument.  Foucault  (198)  argues  that  the  plague-stricken  town  is  “the  utopia  of  the  perfectly 
governed  town  because  it  offers  the  ability  to  immobilize  citizens  through  surveillance, 
observation,  and  writing. 
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estimates  assisted  in  the  variable  selection  process.  Garthwaite  and  Dickey  (1992)  demonstrate 

the  strength  of  the  elicited  prior  approach  in  this  process. 

Second,  the  elicitation  of  prior  estimates  provided  an  update  to  my  1997  data.  Expert 

knowledge  can  be  viewed  as  a representation  of  the  state  of  knowledge  at  a specific  point  in  time. 

Ascher  (1978,  203)  argues  that  “multiple-expert-opinion  forecasts,  which  require  very  little  time 

or  money,  do  very  well  in  terms  of  accuracy  because  they  reflect  the  most-up-to-date  consensus 

on  core  assumptions.”  Ascher’s  contention  concerning  multiple-expert  opinion  is  important 

because  it  addresses  the  concern  that  certain  experts  may  be  biased  in  their  assessments.  By 

polling  multiple  experts,  it  is  possible  to  weight  responses.  Nevertheless,  even  biased  estimates 

are  useful  information  in  a comprehensive  examination  of  the  state  of  knowledge. 

Winkler  (1967,  776)  argues  that  “all  components  of  the  formal  mathematical  models 

underlying  inferential  procedures  represent  quantified  judgments.”  Winkler  stresses  the  fact  that 

expert  knowledge  is  subjective  knowledge  and  argues 

It  must  be  stressed  that  the  assessor  has  no  built-in  prior  distribution  which  is 
there  for  the  taking.  That  is,  there  is  no  ‘true’  prior  distribution.  Rather,  the 
assessor  has  certain  prior  knowledge  which  is  not  easy  to  express  quantitatively 
without  careful  thought.  (1967,  777) 

Winkler  (776)  concludes  that  “it  is  feasible  to  question  people  about  subjective  prior  probability 
distributions”  depending  on  the  assessor  and  the  assessment  technique(s)  used.”9 

While  Winkler  motivates  my  elicitation  of  expert  judgment,  Spetzler  and  Stael  Von  Holstein 

(1975)  offer  an  elicitation  scheme  that  is  useful  in  comparative  politics.  This  scheme  consists  of 
three  phases  (deterministic,  probabilistic,  and  informational)  and  awards  the  investigator  three 


9 Researchers  have  used  this  method  of  prior  distribution  development  in  the  fields  of  statistics 
(Savage  1971;  Tversky  1974,  Hogarth  1975;  Lindley,  Tversky  , and  Brown  1979;  Kadane, 
Dickey,  Winkler,  Smith,  and  Peters  1980— which  offers  the  basis  of  an  elicitation  method  for 
matrix  t-assessment-;  Garthwaite  and  Dickey  1992,  Kadane  and  Wolfson  1998— which 
distinguishes  between  ‘general’  (reassessable)  versus  ‘application  specific’  (one  use)  elicitation, 
and  predictive  versus  structural  elicitation--;  and  Al-Awadhi  and  Garthwaite  2001),  management 
science  (Spetzler  and  Holstein  1975 — which  outlines  three  basic  components  of  the  elicitation 
process;  Smith,  Finn,  Saraf,  and  Kulkami  1978),  economics  (Learner  1992),  accounting  (Crosby 
1 980),  and  medicine  (Carlin,  Chaloner,  Louis,  and  Rhames) . 
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distinct  contacts  with  the  assessor.10  Extending  Spetzler  and  Stael  Von  Holstein,  the  elicitation 

process  of  this  study  was  performed  in  thr  ee  phases:  a deterministic  phase  in  which  the  problem 
was  coded  and  the  relationships  between  the  independent  variable  and  the  outcome  variable 
specified,  a probabilistic  phase  in  which  the  initial  estimates  from  judicial  and  organizational 
elites  were  obtained,  and  an  informational  phase  in  which  estimates  were  reviewed  and  clarified 
with  the  judicial  and  community  elites. 

The  first  task  of  the  deterministic  phase  was  to  establish  the  form  of  probability  elicitation. 
While  it  is  not  usually  feasible  to  ask  subject-matter  experts  to  make  determinations  about 
coefficient  estimates,  two  conditions  made  this  type  of  elicitation  possible  in  my  study.  First,  the 
coefficient  estimates  were  convertible  to  a scale  that  was  readily  identifiable  to  community  and 
judicial  elites.  Second,  information  was  available  that  prompted  assessors  to  think  about  the 
estimates  in  the  desired  form. 

The  research  model  was  based  on  nine  categorical  variables,  which  were  coded  as  12  dummy 
variables.  Because  community  and  judicial  elites  were  familiar  with  percentages,  it  was  possible 
to  present  the  elicitation  as  differences  in  percentages,  which  are  easily  converted  to  logit 
coefficients.  The  second  task  was  to  create  an  elicitation  model.  Adopting  a design  point 
approach  advanced  by  Garthwaite  and  Dickey  (1988),  I created  a model  with  twelve  design 
points  (Table  6-1).  This  model  took  the  form  of  an  i x j matrix  in  which  i was  the  number  of 
elicitations  Xij  (levels  of  the  independent  variables),  and  j was  the  number  of  independent 
variables  in  the  model.  This  structure  indicated  that  twelve  design  points,  denoted  by  Xij,  which 
were  actually  the  coefficients  of  interest  conditioned  on  levels  of  the  dependent  variable.  The 
design  of  this  structure  indicated  that  the  levels  of  the  dependent  variable  correspond  to  a change 
in  the  level  of  only  one  of  the  nine  independent  variables  of  Xij. 

10  Deciding  whether  a variable  is  a decision  variable  or  a state  variable  is  part  of  the  deterministic 
phase.  Injecting  the  elicitation  scheme  with  uncertainty  by  assigning  probability  distributions  to 
independent  variables  is  part  of  the  probabilistic  phase  (341).  Attempting  to  control  for  bias  in  the 
judgments  of  the  assessors  is  part  of  the  informational  phase  (34 1 ). 
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Table  6-1.  Elicitation  Matrix 


Design 

point 

Political 

judiciary 

Gender 

Ideology 

Occup- 

ation 

City 

Home 

Educ- 

ation 

Age 

31+ 

Relig- 

ion 

XI 1 = 

xll(y) 

xl2(m) 

xl3(r) 

xl4(w) 

xl  5(1) 

xl6(n) 

x 17(h) 

xl8(n) 

xl9(c) 

X22  = 

x21(n) 

*22(f) 

x23(r) 

x24(w) 

x25(l) 

x26(n) 

x27(h) 

x28(n) 

x29(c) 

X33  = 

x31(n) 

x32(m) 

x33(c) 

x34(w) 

x35(l) 

x36(n) 

x37(h) 

x38(n) 

x39(c) 

X43  = 

x4 1 (n) 

x42(m) 

x43(l) 

x44(w) 

x45(l) 

x46(n) 

x47(h) 

x48(n) 

x49(c) 

X54  = 

x51(n) 

x52(m) 

x53(r) 

x54(b) 

x55(l) 

x56(n) 

x57(h) 

x58(n) 

x59(c) 

X64  = 

x61(n) 

x62(m) 

x63(r) 

x64(s) 

x65(l) 

x66(n) 

x67(h) 

x68(n) 

x69(c) 

X75  = 

x71(n) 

x72(m) 

x73(r) 

x74(w) 

x75(g) 

x76(n) 

x77(h) 

x78(n) 

x79(c) 

X86  = 

x81(n) 

x82(m) 

x83(r) 

x84(w) 

x85(l) 

x86(y) 

x87(h) 

x88(n) 

x89(c) 

X97  = 

x91(n) 

x92(m) 

x93(r) 

x94(w) 

x95(l) 

x96(n) 

x97(p) 

x98(n) 

x99(c) 

XI 07= 

xl01(n) 

xl02(m) 

xl03(r) 

xl04(w) 

x 105(1) 

xl06(n) 

xl07(u) 

xl08(n) 

x 109(c) 

XI 18= 

xlll(n) 

xl  12(m) 

xl  13(r) 

xl  14(w) 

xl  15(1) 

xl  16(n) 

xl  17(h) 

xl  18(y) 

xl  19(c) 

XI 29= 

xl21(n) 

xl22(m) 

xl23(r) 

xl24(w) 

x 125(1) 

xl26(n) 

x 127(h) 

xl28(n) 

x 129(o) 

To  facilitate  estimates,  assessors  were  given  ranges  from  which  to  think  about  their  estimates 
of  the  differences  in  probabilities  between  various  levels  of  the  independent  variables.  Using  data 
from  my  1997  field  research  in  Nicaragua,  assessors  were  given  ranges  in  which  the  possible 
difference  in  trust  between  two  individuals  might  fall.  It  was  made  clear  to  the  assessors  that  their 


estimates  of  the  difference  were  not  restricted  to  these  ranges.1 1 The  elicitation  was  presented  to 
the  assessor  in  the  skeptical  prior  form,  that  is,  we  believe  the  proposed  differences  in  trust  are 
incorrect  . 12  A written  summary  of  the  overall  project  and  the  1997  fieldwork  was  constructed. 
This  summary  contained  the  objectives  of  the  study,  the  findings  of  the  1997  research,  and  a 
questionnaire  with  twelve  sections  corresponding  to  the  twelve  design  points  (Appendix  A).13 


This  data  set  (N  73)  was  a good  primer  for  the  elicitation  for  three  principal  reasons:  first,  it 
was  sufficiently  small  to  produce  wide  confidence  intervals;  second,  it  was  sufficiently  small  to 
produce  greater  confidence  in  the  assessor  that  she  or  he  possesses  greater  information 
concerning  public  trust  than  either  the  sample  or  the  investigator;  third,  the  format  of  the  data  was 
an  exact  mirror  of  the  problem  that  assessors  are  asked  consider. 

Gill  (2002,  131)  argues  that  skeptical  priors  can  be  constructed  with  the  understanding  that 
overcoming  such  a prior  provides  stronger  evidence.”  Extending  Kass  and  Greenhouse  (1989), 
Gill  (131-132)  categorizes  elicited  priors  into  four  categories:  clinical  priors,  skeptical  priors, 
enthusiastic  priors,  and  reference  priors. 

Each  section  contained  three  parts.  The  first  part  proposes  a percentage  difference  in  trust  of  the 
justice  system  between  the  base  individual  and  the  individual  of  interest.  The  second  part  asked 
the  assessor  to  assess  the  likelihood  of  the  direction  and  size  of  this  proposed  difference.  The 
third  part  provides  the  assessors  a scale  on  which  to  think  about  the  percentage  difference  and 
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The  probabilistic  phase  included  three  tasks:  an  initial  interview  to  ascertain  the  assessor's 
interest  and  knowledge  concerning  the  prescribed  task,  the  presentation  and  the  assessor’s 
acceptance  of  the  of  the  written  elicitation  survey  task,  the  collection  of  the  written  survey  and  the 
scheduling  of  a follow-up  visit  to  clarify  the  written-elicited  information.  Eleven  community 
elites  consented  to  participate  in  the  investigation:  2 judicial  elites,  3 leaders  of  groups  associated 
with  the  political  right,  and  6 leaders  of  groups  associated  with  the  political  left.14  I informed  the 
assessors  that  I would  return  the  following  week  to  collect  the  elicitation  questionnaire.  At  the 
time  of  collection,  assessors  were  asked  to  assess  the  appropriateness  and  difficulty  of  the 
questionnaire.  I also  scheduled  an  appointment  for  the  following  week  to  clarify  the  assessor's 
responses. 

The  clarification  meeting  constituted  the  informational  phase  of  the  elicitation  process.  While 
a few  assessors  adjusted  some  estimates,  the  majority  was  strongly  committed  to  their  initial 
estimates.  In  the  follow-up  interview,  assessors  were  again  informed  of  the  1997  survey  findings, 
the  probability  of  trust  produced  by  their  estimates,  and  asked  to  reassess  the  direction  and  size  of 
their  estimates.  After  this  round  of  assessment  clarification,  the  field  portion  of  the  elicitation 
process  was  complete.'5  The  percentage-difference  estimates  were  converted  via  a logistic 
transformation  to  prior  mean  and  standard  deviations  and  appear  in  Table  6-2. 


then  requests  her  or  his  best  estimate  of  the  percentage  difference  in  trust  of  the  justice  system 
between  the  two  individuals. 

14  The  two  judicial  elicitations  are  from  Maria  Fabiola  Betancourt,  Municipal  Court  Judge 
(Granada)  and  Filiberto  Toruno,  District  Court  Judge  (Leon).  The  three  right  of  center  civil 
society  elicitations  are  from  Juan  Cordero,  Camara  de  Comercio  (Leon);  Jose  Cuadra  Vega, 
Camara  de  Comercio  (Granada),  and  Doris  Juerez,  Partido  Liibral  Constitucionalista  (Leon).  The 
six  left  of  center  elicitations  are  from  Consuelo  Portillo,  Casa  de  La  Mujer  (Granada);  Alejandro 
Gomez,  FSLN  (Leon),  Xavier  Caldera,  Movimiento  Comunal  (Granada);  Consuelo  Guevarria, 
Movimiento  Comunal  (Leon);  Jose  Adan  Zuniga,  ATC  (Granada);  and  Nydia  Loredo  Perez 
AMNLAE  (Leon). 

The  process  produced  1 1 elicitations:  7 numeric  elicitations  and  4 directional  elicitations.  The 
directional  elicitations  are  incorporated  in  the  estimates  as  weights. 
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Table  6-2.  Elicited  coefficients  for  model  of  Trust  in  Justice  System 


Name 

1997  (Std  Error) 
Model 

Judicial 

Grouping 

Left  of 
Center 

Right  of 
Center 

Political  judiciary 

-0.996(0.668) 

-1.609 

-1.386 

-0.916 

Ideology,  center 

-0.567(0.872) 

-1.204 

-0.728 

-1.235 

Ideology,  left 

-0.785(0.720) 

0.150 

-0.833 

-0.192 

Gender,  male 

-0.917(0.694) 

-0.431 

0.040 

-0.916 

Occupation,  blue  collar 

0.383(1.072) 

0.357 

0.246 

0.313 

Occupation,  student 

-0.270(0.825) 

-0.288 

0.196 

-0.924 

City,  Granada 

0.000(1.000) 

0.095 

-0.497 

0.182 

Homeowner 

1.431  (0.657) 

-0.051 

-0.296 

0.214 

Education,  primary 

1.523(0.984) 

-0.511 

-0.337 

0.406 

Education,  university 

-0.270(0.950) 

-0.471 

0.415 

-2.996 

Age,  31+ 

-1.142(0.790) 

-0.949 

-0.599 

0.511 

Religion,  Catholic 

-1.175(0.744) 

-1.609 

0.514 

-0.273 

The  Sample:  Civil  Society 

The  sample  of  this  study  was  a product  of  a multi-stage  sampling  process  and  was  clustered  in 
three  ways:  by  country  (Nicaragua  or  Costa  Rica);  by  city  (Granada,  Leon,  Cartago,  Limon),  and 
by  civil  society  organization. 16 1 expressed  the  justification  for  the  first  two  clusterings  in  Chapter 
5.  Chapter  5 is  specifically  a justification  for  the  country  comparison;  consolidated  democracy 
versus  consolidating  democracy.  At  the  same  time,  the  historical  portion  of  Chapter  5 establishes 
the  fact  that  Granada  and  Leon  are  traditional  rival  municipalities  in  Nicaragua,  and  therefore,  the 
two  municipalities  provided  contrasting  communities  in  which  to  study  democratic  development. 
The  historical  portion  of  Chapter  5 also  establishes  the  diverging  development  and  demographical 
composition  of  Cartago  and  Limon.  Accordingly,  these  factors  made  Cartago  and  Limon 
interesting  contextually  in  the  development  of  the  Costa  Rican  democracy.  These  diversified 
urban  areas  provide  heterogeneity  in  the  multi-stage  sampling  process. 

The  third  clustering,  civil  society  organization,  requires  some  explanation.  First,  my  selection 
of  organizations  across  countries  was  biased  towards  subordinate  organizations.  These 
organizations  included  workers  organizations,  community  action  organizations,  women  groups, 


Agresti  and  Finlay  (1997,  28)  argue  multistage  methods  use  combinations  of  various  sampling 
techniques  and  are  common  in  social  science  research  because  they  are  simpler  to  implement  than 
the  simple  random  sample  but  provide  a broader  sampling  of  the  population  than  a single  method. 
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and  student  organizations.  The  bias  was  justified  theoretically.  Rueschemeyer,  Stephens,  and 
Stephens  (1992,  66)  argue  that  “[h]igh  organizational  density  in  society — among  all  classes  but 
especially  among  the  subordinate  classes — is  an  important  counterweight  to  the  power  of  the  state 
apparatus.”  Assessing  views  of  the  fairness  of  the  justice  system  in  this  manner  allows  for  the 
empirical  testing  of  differences  at  different  levels  of  democratic  development  across  groups  that 
are  situated  similarly  in  and  across  countries. 

This  notion,  of  course,  speaks  to  the  question  of  inference.  I am  very  specific  about  the 
findings  that  I infer  from  this  investigation.  My  findings  address  a specific  portion  of  civil  society 
across  the  two  cases  and  are  generalizable  to  other  cases  in  that  we  can  infer  that  individuals  in 
groups  similarly  situated  in  other  societies  serve  the  same  societal  function.  In  limiting  the 
inference  from  these  findings  to  this  segment  of  the  societal  structure,  I am  very  confident  in 
these  findings,  and  the  relevance  that  these  findings  hold  for  democratic  development. 

In  addition  to  the  importance  that  Rueschemeyer,  Stephens,  and  Stephens  place  on  subordinate 
civil  society  groups,  the  general  discussion  concerning  civil  society  and  democratic  development 
has  targeted  the  importance  of  the  groups  that  I utilized.  Morales  (2002,  515)  argues  that  two 
arguments  underscore  the  social  capital  debate:  “(1)  citizens  embedded  in  more  and  wider 
networks  will  profit  from  and  contribute  to  greater  stocks  of  social  capital  and  (2)  it  is  mainly 
involvement  in  nonpolitical  associations  that  would  contribute  to  the  formation  of  beneficial 
social  capital.”  It  follows  then  that  individuals  situated  in  these  organizations  are  in  many  ways 
barometers  of  democratic  development. 

Moreover,  this  process  provides  specific  and  concise  information  that  has  been  lacking  in 
democratization  literature  because  of  the  methodological  dependence  on  the  representative 
random  sampling  process.  Morales  (2002,  497)  argues  that  “little  attention  has  been  paid  to  the 
problems  of  measuring  associational  involvement  and  to  their  consequences  for  our  theories.” 

She  points  out  that  a major  concern  for  attempts  to  ascertain  group  membership  through  survey 
questions  is  cross-national  variation  in  the  structure  of  associational  life  (505).  Morales  (505) 


137 


terms  this  problem  a “problem  of  item  equivalence”  and  argues  that  “the  same  list  of  association 
categories  is  probably  not  well  suited  to  all  national  realities  since  some  countries  develop  types 
of  associations  that  are  specific  to  them.”17  Going  directly  to  civil  society  organizations  allows 
the  investigator  to  overcome  the  problem  of  item  equivalence.  At  the  same  time,  the  investigator 
must  be  attentive  to  the  inference  she  or  he  draws  from  the  findings  produced  by  the  sample. 
Table  6-3  shows  the  groups  and  number  of  individuals  that  were  sampled  in  each  country  and 
city. 

The  process  of  organization  selection  was  driven  by  my  desire  to  revisit  types  of  organizations 
that  stratified  my  1997  sample.  In  Leon  in  2002, 1 was  successful  in  revisiting  four  of  the  nine 
organizations  that  stratified  the  1997  sample.  At  the  same  time,  I was  interested  in  expanding  the 
sample.  The  criteria  for  this  expansion  were  the  following:  a civil  society  organization,  an 
accessible  local  office  space,  a telephone  book  listing  of  the  local  office,  an  accessible 
membership  or  client  group,  and  a willingness  to  participate  in  the  study.  These  same  criteria 
were  used  in  Granada  with  the  intent  of  duplicating  the  same  organizational  representation  as  the 
majority  of  the  groups  selected  in  Leon  were  national  organizations  (that  is,  they  have  local 
offices  across  the  country). 

In  the  Costa  Rican  cities  of  Cartago  and  Limon,  I used  the  following  criteria  for  organizational 
inclusion  in  the  study:  a civil  society  organization,  an  accessible  local  office  space,  a listing  of  the 
local  office  in  the  telephone  book  or  Directorio  De  Organizaciones  de  La  Sociedad  Civil  de 
Centroamerica  (1998),  an  accessible  membership,  an  a willingness  to  participate  in  the  study.  In 
both  cases,  the  groups  selected  are  not  intended  to  be  representative  of  Nicaraguan  or  Costa  Rican 
civil  society.  The  process  is  a medium  to  obtain  individuals  who  are  members  of  groups  in  civil 
society. 


Morales  (2002,  511)  argues  further  that  these  random  measurement  errors  are  difficult  to  spot 
unless  longitudinal  data  are  available. 
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Table  6-3,  Multi-stage  sampling  for  Nicaragua  and  Costa  Rica 


Name  of  organization 

Type  of  organization 

Number 

surveyed 

Frente  Sandinista  de  Liberacion 
Nacional(FSLN)  (Leon/  Granada) 

Left-leaning  political  party 

17 

Partido  Liberal  Constitucionalista 
(Leon  /Granada) 

Right-leaning  political  party 

24 

Asociacion  de  Estudientes  de 
Comercio  (Leon ) 

Business  college  student  organization 

13 

Casa  CUUN  (Leon) 

Activist  college  student  organization 

32 

Iglesia  Baptista 
(Leon  / Granada) 

Evangelical  churches 

25 

Movimiento  Comunal 
(Leon  / Granada) 

Community  improvement 
organization 

30 

Camera  de  Comercio 
(Leon  / Granada) 

Business  organization 

6 

Asociacion  de  la  Mujer  Nacional 
AMNLAE  (Leon  / Granada) 

National  women’s  network: 
development  and  training  groups 

30 

Asociacion  de  Trabajadores  del 
Campo  (Leon  / Granada) 

Farm- workers  union 

15 

Estudeientes  Universidades  privado 
(Granada) 

Private  university  students 

27 

CGTEN  (Granada) 

National  teachers  union 

7 

Asociacion  Alianza  de  Mujeres 
Costanicenses  (Limon) 

National  women’s  network 

8 

Asociacion  de  Trabajadores 
Domesticas  (Cartago) 

Union  of  domestic  workers 

9 

Asociacion  Solidarista  Empleados 
Bali  (Cartago) 

Workers  association 

7 

Asociacion  Solidarista  Empleados 
Cartex  (Cartago) 

Workers  association 

11 

Camera  de  Comercio  ( Cartago) 

Business  organization 

7 

La  Cooperativa  del  Sector  Educacion 
COOPENAE  (Cartago) 

Teachers’  cooperative 

12 

La  Cooperativa  del  Sector  Educacion 
COOPENAE  (Limon) 

Teachers’  cooperative 

13 

COOPEUNITRAB,  R.  A.  (Limon) 

Workers  cooperative 

10 

Estudiantes  de  Instituto 
Technologico  de  Costa  Rica 
(Cartago) 

Technical  university  students 

14 

Estudiantes  de  Universidad  de  Costa 
Rica  (Limon) 

Liberal  Arts  university  students 

15 

Partido  Liberacion  Nacional  (PLN) 
(Cartago) 

Slightly  left  of  center  political  party 

9 

Sindicato  de  Trabajadores  de  Japdeva 
(SINTRAJAP)  (Limon) 

Labor  union 

7 

Total 

32  community  organizations 

348 
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The  Nicaraguan  sample  consists  of  fewer  organized  workers’  groups  than  does  the  Costa 
Rican  sample.  This  situation  is  partly  a manifestation  of  the  level  and  types  of  worker 
organizations  that  are  visible  in  these  communities.  Several  of  the  Nicaraguan  groups  consist  of  a 
high  number  of  unemployed  working-class  citizens.  In  particular,  Movimiento  Comunal  and 
Asociacion  de  la  Mujer  Nacional  ( AMNLAE ) were  useful  in  this  regard.  Movimiento  Comunal 
was  a stopping  point  for  numerous  workers,  many  who  were  unemployed.18  These  unemployed 
workers  consented  to  respond  to  my  study.  Two  of  the  four  organizations  that  were  part  of  the 
AMNLAE  network  were  workers’  training  organizations.19  The  makeup  of  the  respondents  from 
these  organizations  somewhat  compensate  for  the  smaller  percentage  of  organized  labor  group 
respondents  in  the  Nicaraguan  sample. 

This  sampling  procedure  includes  sampling  the  attitudes  of  members  of  local  political  party 
organizations.  I utilize  two  arguments  to  justify  this  inclusion.  Dryzek  (1996,  481)  argues  that  the 
fust  approximation  of  civil  society  “may  be  defined  as  all  social  interaction  not  encompassed  by 
the  state  or  the  economy.”  He  argues  further  that  “consists  of  voluntary  political  association 
oriented  by  a relationship  to  the  state,  but  not  seeking  any  share  of  state  power”  (481).  While  the 
party  organization  seeks  state  power,  the  local  party  office  serves  as  a gathering  place  for 
individuals  who  are  not  a part  of  the  state  and  who  have  a voluntary  association  oriented  by  a 
relationship  to  the  state.  In  particular  in  Nicaragua,  the  local  political  party  offices  are  centers  of 
the  community  and  not  branch  offices  for  the  state.  I may  be  stretching  Dryzek  a bit,  but  the  level 
of  activity  in  this  context  is  a perfect  fit  to  his  civil  society  argument. 

Hipster  s (1998)  argument  concerning  the  relationship  between  social  movements  and  political 
parties  offers  my  second  justification  for  the  inclusion  of  local  political  parties  in  this  study. 

Fifteen  of  the  thirty  Movimiento  Comunal  respondents  were  unemployed.  I count  homemakers 
as  employed.  Additionally,  Nicaragua  has  a much  higher  unemployment  rate  than  Costa  Rica. 
Nevertheless,  the  lack  of  employment  is  one  interest  that  the  members  of  this  organization  share. 

The  two  groups  were  AMNLAE  (Leon),  which  directed  a training  program  in  sewing  machine 
operation,  and  Fundacion  Xochiltacaltl  that  works  for  the  economic  and  social  development  of 
indigenous  women  of  the  Sutiaba  community. 
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Hipster  (169)  argues  that  political  parties  may  or  may  not  serve  as  “interlocutor”  for  social 
movements.  This  argument  returns  us  to  Lawson’s  (1980)  characterization  of  political  parties  as 
linkage  organizations  between  the  public  and  the  state.  Hipster’s  notion  presents  a similar 
argument  with  parties  as  the  linkage  between  civil  society  and  the  state.  Once  again,  this  is  true 
particularly  for  Nicaragua,  where  the  FSLN  has  been  closely  linked  to  mass  organizations.  These 
two  arguments  (Hipster’s  and  Lawson’s)  unite  with  Dryzek’s  first  approximation  argument 
(parties  fall  in  the  space  between  the  state  and  the  economy)  to  provide  a justification  for  the 
inclusion  of  political  parties  in  the  investigation.  Moreover,  the  local  political  party  office  met  all 
of  the  criteria  for  organizational  inclusion  in  my  study. 

Additionally,  I am  interested  in  the  development  of  an  overlapping  consensus  concerning  the 
justice  system.  This  interest  makes  the  attitudes  of  local  political  party  activists  substantively 
interesting.  I am  interested  in  all  of  these  organizations  for  the  purpose  of  generating  a diversified 
sample  and  not  for  comparison  purposes.20 

The  use  of  the  clustering  procedure  in  the  multistage  process  to  generate  the  sample  opens  my 
study  to  criticism  statistically.  Additionally,  a convenience  process  generates  these  clusters  at 
both  the  civil  society  group  and  individual  level.  Individuals  were  surveyed  as  they  were 
available  at  the  organizations’  office  or  meeting.  Agresti  and  Finlay  (1997,  28)  argue  that  cluster 
sampling  is  simply  a way  of  “easily  identifying  groups  of  subjects.  The  goal  is  not  to  compare  the 
clusters  but  simply  to  use  them  to  obtain  the  sample.”  Under  these  conditions,  the  investigator 
generally  needs  a larger  sample  to  achieve  as  much  accuracy  in  making  inferences  about 
populations  as  other  types  of  random  samples  provide”  (Agresti  and  Finlay  1997,  28).  Kelton 
(1983)  offers  a useful  list  of  the  strengths  and  weaknesses  of  the  multistage  sampling  procedure: 

20  , _ , . , , 

1 ran  a regression  model  with  dummy  variables  for  the  groups  and  with  the  Liberal 
Constitutional  Party  (PLC)  as  the  baseline  group.  Only,  the  teachers’  union  CTGEN  had  trust 
values  that  were  different  such  that  it  produced  a p-value  of  less  than  .10  (p-value  0.059).  The 
members  of  CTGEN  were  more  likely  to  distrust  the  fairness  of  the  justice  system.  Moreover, 
there  was  no  significant  difference  between  the  CTGEN  and  any  other  group  in  the  sample. 
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1 . hierarchy  of  clusters — first  some  large  cluster  is  selected,  next  some  smaller  clusters  are 
drawn  from  the  larger  cluster,  and  so  on  until  finally  elements  are  selected  within  the 
final-stage  clusters. 

2.  population  can  be  regarded  as  being  composed  of  a set  of  groups. 

3.  only  a sample  of  the  groups  are  included  in  the  survey. 

4.  a sample  of  elements  taken  from  each  cluster  constitutes  two-stage  sampling. 

5.  clusters  are  as  internally  heterogeneous  in  the  survey  variables  as  possible. 

6.  generally  leads  to  a loss  in  precision. 

7.  justification  is  the  economy  it  creates  for  sampling  and  data  collection. 

8.  economy  should  permit  a sufficient  increase  in  sample  size  to  offset  loss  of  precision. 

While  the  loss  of  precision  and  the  need  for  larger  sample  size  are  important  concerns,  my  use 
of  the  multistage  procedure  is  grounded  in  the  nature  of  this  study.  While  the  groups  (clusters)  are 
not  the  groups  to  be  compared,  these  groups  are  of  substantive  and  theoretical  interest.  Sudman 
(1976)  argues  that  when  individuals  within  institutions  are  the  members  of  the  population,  the 
institutions  become  clusters  for  sampling.  For  example,  households  are  sometimes  the  final- 
clusters  for  sampling  individuals.  This  condition  recommends  this  procedure  for  the  acquisition 
of  opinion  from  individuals  in  civil  society.  Of  equal  importance,  Morales  (2002)  has  pointed  out 
the  weakness  of  other  random  sample  approaches  to  accurately  detect  the  level  and  type  of  civil 
society  activity  that  may  exists  among  respondents. 

Furthermore,  the  lack  of  precision  is  less  of  a concern  because  of  the  limitation  I place  on  the 
inference  drawn  from  this  study  (that  is,  members  of  groups  are  the  population)  and  because  of 
the  procedure  I utilize  to  make  this  inference.  I am  not  attempting  to  estimate  the  level  of  trust  in 
the  justice  system  in  Nicaraguan  or  Costa  Rican  civil  society.  I am  interested  in  the  role  that  the 
judicial  institution  plays  in  the  formation  of  trust  among  individuals  in  civil  society.  In  this 
relationship,  country  is  an  explanatory  variable.  The  statistical  models  of  this  study  use  Bayesian 
inference  and  therefore  employ  a prior  distribution,  which  allows  for  the  incorporation  of 
previous  data.  My  1 997  research  in  Nicaragua  provides  good  prior  information  for  this  study  as  it 
was  based  on  the  same  sampling  procedure  and  employed  roughly  the  same  survey  instrument.21 
In  addition,  I use  the  estimates  elicited  from  Nicaraguan  community  leaders  as  prior  information 

21  This  research  was  preformed  only  in  Leon,  Nicaragua. 
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(for  the  Nicaraguan  data  analysis  only),  which  contributes  to  greater  confidence  in  the  statistical 
findings.22 

Comparative  Within  Case  Analysis 

Figure  6-1  indicates  that  the  method  of  inquiry  process  produces  four  types  of  data:  structural, 
agentive,  descriptive  and  quantitative.  Using  the  MSSD  design,  I employ  a descriptive/narrative 
process  that  interlocks  two  case  studies.  Skocpol  and  Somers  (1980,  176)  identify  three  distinct 
logics  in  the  comparative  method  from  a comparative  historical  standpoint:  comparative  history 
as  a parallel  demonstration  of  theory,  comparative  history  as  control  of  contrast,  and  comparative 
historical  macro-causal  analysis.  This  comparative  investigation  of  the  judicial  institutions  in 
Costa  Rica  and  Nicaragua  will  confront  all  three  of  these  logics.  Ragin  (1987,  8)  argues  that  the 
case  study  begins  with  “maximum  causal  complexity  and  mounts  an  assault  on  this  complexity.” 
To  amount  the  assault  on  these  two  cases,  I use  within  case  analysis,  which  Mahoney  (2000,  409) 
argues  “examines  multiple  features  of  what  was  originally  considered  only  a single  case  to  assess 
whether  associations  develop  through  cross-case  analysis  are  in  fact  causal.” 

The  key  complaint  against  the  non-statistical  and  qualitative  approach  to  comparative  analysis 
is  of  course  too  many  variables  and  too  few  cases.23  This  study  of  judicial  institutions  in  two 
countries  examines  six  variables  of  interest:  historical  development  of  the  judicial  institutions, 
judicial  organizational  structure,  judicial  appointment  process,  judicial  tenure,  judicial  decision- 
making process,  communication  of  judicial  actions  and  activity  to  the  public.  These  six  variables 

allow  for  a parallel  demonstration  of  the  thesis  that  the  each  institution  attempts  to  communicate 

22 

Berger  and  Selke  (1987,  1 10)  and  argue  that  in  two-sided  hypothesis  testing,  p- values  generally 
overstate  evidence  against  the  null  hypothesis  ( Ha ).  Conversely,  Casella  and  Berger  (1987),  in  an 
examination  of  one-sided  hypothesis  testing,  argue  that  /> values  may  not  always  overstate 
evidence  against  H0.  The  ability  to  reconcile  frequentist  and  Bayesian  test  of  evidence  depends  on 
the  class  of  priors  that  are  employed  by  the  investigator.  In  the  case  of  the  normal  priors,  the 
Berger/Selke  (1987)  argument  tends  to  hold,  that  is,  p- value  tends  to  overstate  evidence  against 
H0  because  the  process  concentrates  mass  at  a point  and  reflects  partiality.  Given  the  inferential 
concerns  of  this  study,  the  Bayesian  approach  is  an  improvement. 

See  King,  Kohane,  and  Verba  (1994)  for  a discussion  of  the  too  many  variables  and  too  few 
cases  problem. 
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its  independence,  control  contrasting  elements  in  the  two  cases,  and  illustrate  the  role  of  public 
opinion  in  the  acceptance  or  rejection  of  the  judiciary’s  independence. 

Statistical  Analysis 

Data 

The  survey  data  for  this  study  are  taken  from  survey  completed  by  the  respondents  shown  in 
Table  6-3  (Appendix  B shows  the  survey  questions  and  values  assigned  for  answers  to  survey 
questions).  The  total  respondents  for  the  study  are  348,  with  226  Nicaraguan  respondents  and  122 
Costa  Rican  respondents.  Other  characteristics  of  the  data  are  shown  in  Table  6-4. 

The  explanatory  variable  judicial  independence  from  the  political  sphere  and  the  outcome 
variable  trust  in  the  fairness  of  the  justice  system  are  the  two  principal  variables  of  this  study. 
These  two  variables  are  generated  from  responses  to  questions  from  the  survey  instrument.  I 
created  two  scales  on  which  to  measure  these  two  variables:  one  ordinal,  and  one  dichotomous. 
The  Outcome  Variable:  Trust  in  the  Fairness  of  the  Justice  System 

The  survey  instrument  asked  respondents  to  assess  the  fairness  of  the  justice  system  through 
three  criminal  justice  scenarios.  Each  of  the  scenarios  was  presented  twice:  once  involving  an 
affluent  accused,  and  once  involving  a less  affluent  accused.  The  responses  to  the  six  questions 
were  scored  on  a scale  of  1 to  4,  with  1 indicating  bias  towards  the  wealthy  accused,  and  4 
indicating  bias  towards  the  less  affluent  accused  (Appendix  B).  This  procedure  resulted  in  a scale 
that  ranged  from  6 to  24. 

The  mean  of  the  scale  is  15  and  indicates  that  the  respondent  believes  that  the  system  will  deal 
with  both  the  affluent  and  the  less  affluent  in  a similar  manner.  My  study  is  not  designed  to 
ascertain  perceptions  of  justice  system  efficiency.  The  respondent  may  believe  that  the  justice 
system  works  badly  for  both  rich  and  poor  criminals.  My  sole  concern  is  that  the  respondent 
believes  that  the  system  treats  the  accused  persons  equally.  I fold  the  extremes  around  the  mean 
of  15  and  produce  a 10-point  scale  in  which  1 = complete  distrust  in  the  fairness  of  the  justice 
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system  (regardless  of  perceived  bias)  and  10  = trust  in  the  fairness  of  the  justice  system.  Any 
value  below  10  is  a level  below  full  trust  in  the  justice  system. 


Table  6-4,  Selected  variables  in  Trust  in  the  Justice  System  Model 


Variable 

Overall 

Nicaragua 

Costa  Rica 

Mean  trust  injustice 
system  score 

6.882 

6.522 

7.549 

Mean  judicial 
independence  score 

9.216 

7.934 

11.59 

Categorical  trust 
in  justice  system 
percentage 

41.40 

38.05 

47.54 

Categorical  judicial 

independence 

percentage 

54.60 

45.58 

71.30 

Percentage 
ideological:  center 

46.00 

37.61 

61.50 

Percentage 
ideological : left 

27.00 

37.61 

7.40 

Percentage 
ideological:  right 

27.00 

24.78 

31.10 

Percentage 
blue  collar 

31.9 

28.32 

38.50 

Percentage 
white  collar 

33.3 

31.41 

36.90 

Percentage 

Student 

34.8 

40.27 

24.60 

Mean  age 

31.28 

30.43 

32.84 

Percentage 

Male 

52.0 

53.10 

50.00 

Percentage 

Catholic 

68.70 

66.81 

72.10 

Country  sample 
percentage 

100.00 

64.90 

35.10 

Percentage 

Leon 

35.10 

Percentage 

Granada 

29.90 

Percentage 

Cartago 

20.10 

Percentage 

Limon 

15.00 

To  torm  the  dichotomous  trust  in  the  fairness  of  the  justice  system  variable,  the  responses  to 


the  six  questions  are  summed  and  then  divided  by  six.  The  average  is  then  compared  to  the  mean 
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of  2.5.  If  the  sample  mean  is  less  than  2.5,  it  is  recorded  as  reflecting  distrust  of  the  justice  system 
(1).  If  the  average  is  2.5  or  greater,  it  is  recorded  as  reflecting  trust  in  the  justice  system  (0).  This 
system  of  scoring  indicates  that  this  study  is  giving  the  benefit  of  the  doubt  to  trust  of  the  system 
over  distrust.  Moreover,  it  reflects  the  fact  that  I do  not  see  a system  that  a respondent  perceives 
as  biased  towards  the  poor  as  a problem.  My  neglect  of  this  possibility  is  due  to  the  fact  that  poor 
citizens  do  not  control  material  resources  that  can  overly  influence  the  system.  Moreover,  this 
dichotomy  speaks  to  my  concern  of  the  equality  of  subordinate  groups  in  the  democratic  society. 
Furthermore,  the  findings  from  my  1997  data  indicate  that  responses  that  reflect  this  perception  of 
bias  towards  the  poor  are  less  likely  to  occur. 

Explanatory  Variable:  Judiciary  Independence 

The  primary  explanatory  variable  of  the  model  is  perception  judicial  independence  from  the 
political  sphere.  This  variable  is  also  based  on  three  sets  of  paired  questions  and  is  measured  on 
an  ordinal  scale  that  ranges  from  1 to  19.  As  I argued  earlier,  the  level  of  judicial  independence  is 
based  on  the  respondent’s  belief  of  the  similarity  or  difference  between  judges  and  National 
Assembly  members.  The  three  set  of  questions  are  directed  at  three  levels  of  the  judicial 
institution:  Supreme  Court,  District  Court,  and  Municipal  Court  in  Nicaragua;  and  Supreme 
Court,  Tribunal  Court  (similar  to  District-level  court),  and  Criminal  Court  of  first  instance 
(similar  to  Municipal-level  court)  in  Costa  Rica.  The  first  of  the  pair  of  question  ask  directly 
concerning  the  similarity  between  judges  and  legislative  branch  officials.  The  second  question 
seeks  confirmation  by  inquiring  as  to  the  difference  in  the  interests  of  judges  (the  law)  and  the 
interests  of  legislative  officials  (political  matters).  Each  of  the  six  questions  is  scored  on  a scale  of 
1 to  4:  1 being  non-independent  or  political  judges,  and  4 being  independent  or  non-political 
judges.  The  responses  for  the  six  questions  are  summed,  which  results  in  a scale  of  6 to  24.  This 
scale  is  recoded  to  range  from  1 to  19,  where  1 = non-independent  or  political  judiciary  and  19  = 
independent  or  non-political  judiciary. 
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To  form  the  dichotomous  judicial  independence  from  the  political  sphere  variable,  the 
responses  from  the  six  questions  are  summed  and  divided  by  six.  A mean  of  2.5  rests  between  the 
two  extremes.  If  the  quotient  is  less  than  2.5,  respondents  consider  judges  non-independent 
/political  officials.  If  the  quotient  is  2.5  or  greater,  respondents  consider  judges  independent/non- 
political officials.  This  variable  is  reported  as  a dummy  variable  Judiciary  Independent. 

Age,  Ideology,  and  Occupation 

Age,  ideology,  and  occupation  are  three  factors  that  will  also  be  explored  in  the  statistical 
model.  Age  is  an  important  consideration  in  societal  change  and  I have  argued  that  individuals  are 
affected  by  their  past  associations  with  institutional  performance.  Moreover,  Zaller  (1992,  172) 
argues  that  chronological  age  is  a “predisposition”  that  regulates  attitude  change.  Moreover, 
much  evidence  exists  to  support  the  thesis  that  generational  differences  affect  the  acceptability  of 
new  ideas  (Abramson  1983,  and  Glenn,  1977).  In  this  analysis,  I expect  various  age  cohorts  to 
have  differing  opinion  concerning  the  fairness  of  the  justice  system.  For  this  reason,  I 
operationalize  as  an  ordinal  variable  with  the  following  values:  16  to  22  = 1,  23  to  30  = 2,  3 1 to 
40  = 3,  41  to  50  = 4,  5 1 or  greater  = 5.  This  scale  is  based  more  prominently  on  the  Nicaraguan 
case,  because  this  is  the  primary  case  of  interest  and  the  democratizing  case.24 

Ideology  is  an  important  component  of  political  life  in  both  Nicaragua  and  Costa  Rica.  In 
Chapter  5, 1 argued  a pronounced  ideological  cleavage  exists  in  Nicaragua,  and  a less  pronounced 
ideological  split  marks  Costa  Rica.  Research  has  shown  that  citizens  can  place  themselves  on  a 
left/right  ideological  scale  in  relation  to  major  lines  of  political  conflict  (Levitin  and  Miller,  1979; 
Knight,  1985;  and  Jacoby,  1991).  Davis  (2003,  1)  argues  further  that  these  labels  can  be  used  to 
form  opinions  concerning  “issues,  candidates  and  political  parties  without  citizens  being  well 
informed.  While  self-identification  along  the  left-right  political  spectrum  has  been  associated 
more  closely  with  advanced  Western  democracies,  this  type  of  political  research  is  being 

24  The  major  events  during  these  periods  include  2000  constitutional  changes  and  2002  Elections; 
1995  constitutional  changes  and  1996  Elections;  1987  constitution  and  1990  Elections'  and  the 
1979  Revolution. 
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performed  increasingly  in  Latin  America  (see  for  example  Moreno  1999;  Klesner,  2003;  and 
Davis  2003).  In  this  study,  I set  up  ideology  as  a trichotomous  variable  that  is  designated  by  three 
dummy  variables:  Center,  Left,  and  Right. 

In  this  study,  occupation  is  a crude  representation  of  social  class.  I have  point  to  the 
importance  of  this  variable  in  my  citation  of  Rueschemeyer,  Stephens  and  Stephens  (1992)  and 
their  privileging  of  the  working  class  in  democratic  development.  In  this  sense,  the  opinion  of 
blue-collar  workers  is  of  particular  interest.  Like  ideology,  I sit  up  occupation  as  a trichotomous 
variable  that  is  designated  by  three  dummy  variables:  Blue  collar,  White  collar,  and  Student.25 

Models 

I use  a Bayesian  inferential  approach  to  analyze  the  survey  data  obtained  from  the  field 
research  and  to  produce  posterior  distributions  of  the  parameter  estimates  by  conditioning  on  the 
observed  data  according  to  Bayes  Law. 

x[0\D)  x p(ffj  L(0\  D),  (Eq.  6-1) 

for  the  coefficient  vector  6 and  the  data  D.  The  unnormalized  posterior  distribution  is 
proportional  to  the  prior  distribution  times  the  likelihood  function.  I use  a conventional  likelihood 
function  L{6\  D),  and  an  informative  prior  distribution  p(0).  The  Bayesian  approach  to  statistical 
inference  is  useful  in  this  study  because  it  is  concerned  with  the  probability  distribution  of  the 
outcome  variable  given  the  likelihood  of  the  data  (Dion  1998).  Box  and  Tiao  (1973,  6)  argue  that 
the  prior  distribution  “is  supposed  to  express  a state  of  knowledge  or  ignorance  about  the 
distribution  of  the  outcome  variable  and  its  variance.”  I use  two  basic  statistical  models  to  analyze 
the  data  of  this  study:  a Bayesian  linear  regression  model  with  a conjugate  (normal  prior),  and 
Bayesian  logistic  regression  model  with  an  informative  conjugate  prior  (logistic)26 

25 

For  a fuller  discussion  of  the  traditional  importance  of  class  in  political  analysis  see  Marshall 
(1963). 

Conjugacy  is  a joint  property  of  the  likelihood  function  and  the  prior  that  produces  a posterior 
from  the  same  distributional  family  as  the  prior  (Gill  2002,  115). 
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The  Bayesian  Linear  Regression  Model 

The  linear  regression  model  has  been  articulated  by  Lindley  and  Smith  (1972)  and  has  been 
adapted  for  use  in  political  science  research  by  Gill  (2002).27  The  model  used  in  this  study  is 
derived  from  Gill  (2002,  1 5 1-160).  The  likelihood  function  is  specified  according  to  the  standard 
linear  model  formulation: 
y = xp  + e (Eq.  6-2) 

where  y is  a vector  containing  the  response,  Xis  a n x p explanatory  variable  matrix,  /3  is  its  n x p 
coefficient  matrix,  and  e is  the  error  vector,  which  is  distributed  homoscedastically  JVk  (0,  a2  Ik). 
The  likelihood  function  for  a sample  size  n is: 

L(fi,  a2 1 X,y)  = (2na2)  n/2  exp[  - 1/2a2(y- Xp)  (y-Xp ) ] (Eq.  6-3) 

I employ  a normal  prior  for  the  parameters  p. 

P ~ JV(Be , rp)  (Eq.  6-4) 

For  the  scalar  conditional  error  precision  t=  M o2,  l assume  a Gamma  prior. 

The  likelihood  and  prior  are  multiplied  to  produce  the  posterior  distribution: 
f(P  G2\y)cc  f(y  | p,  a2)  X f(P)  f[a2)  (Eq.  6-5) 

While  this  model  does  take  a closed  form,  the  simulation  technique  of  Gibbs  sampling  through 
WinBugs  is  useful  in  the  computation  of  posterior  means,  standard  deviations,  and  Bayesian 
credible  intervals. 28 
Bayesian  Logistic  Regression  Model 

Zellner  and  Rossi  (1984)  provide  an  overview  of  Bayesian  methods  for  binomial  regression 
models.  Bedrick,  Christensen,  and  Johnson  (1997)  provide  the  motivation  for  the  logistic 


27  A Poisson  regression  model  would  also  be  useful  in  the  analysis  of  the  ordinal  data;  however, 
given  that  I am  more  interested  in  what  increases  trust  than  what  accounts  the  number  of  1 s as 
oppose  to  the  number  of  8s,  the  linear  model  is  more  appropriate. 


The  idea  of  a closed  form  is  that  we  can  form  a solution  in  terms  of  functions  and  mathematical 
operators.  Not  reaching  closed  form  is  to  say  that  a model  leads  to  a posterior  form  equation  that 
is  difficult  or  impossible  to  obtain  analytically. 
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regression  model  employed  in  this  study.  Given  the  dichotomous  outcome  variable  Trust  in  the 
fairness  of  the  justice  system  and  following  Bedrick,  Christensen,  and  Johnson  the  probability  of 
trust  for  any  individual  in  civil  society  (y)  with  covariate  x is  r(Y  jS),  that  is,  /(jr1  /3)  = p(y  = 1 | x,  /3 ) = 
p,  where  j3  is  an  unknown  k vector  of  regression  coefficients.  In  my  version  of  the  model,  l\  j 
corresponds  to  the  logistic  link  function: 
f(x' j3)  = e*'0/[  1 +e*'0]  (Eq.  6-6) 

The  likelihood  function  for  data  Y-  (yi y„)’  is: 

n 

M I V)  = n Mx’  P)]*i  [ 1 - r{x’  p)]'-yi  (Eq.  6-7) 

/= i 

Once  again,  I use  a normal  prior  for  the  parameters  of  the  prior  p(/3): 
j3~^,Tp)  (Eq.  6-8) 

For  the  scalar  conditional  error  precision  t = 1/a2, 1 assume  Gamma  prior: 

The  likelihood  and  prior  are  multiplied  to  produce  the  posterior  distribution. 

m\Y)=  u»\  V)xp(g) 

[E(j8|y)xp(j3)cfjS  (Eq.  6-9) 

This  integral  is  intractable  and  therefore  requires  simulation  methods  to  obtain  approximations.  I 
use  Gibbs  sampling  through  WinBugs  to  obtain  posterior  means,  standard  deviations,  and 
Bayesian  credible  intervals. 

Gibbs  Sampling 

Gibbs  sampling  is  the  most  widely  used  MCMC  simulation  technique  and  the  method  that  I 
use  to  simulate  the  two  models  above.  The  technique  originated  from  the  work  of  Geman  and 
Geman  (1984)  and  gained  wider  acceptance  in  conventional  statistical  problems  through  the  work 
of  Gelfand  and  Smith  (1990).'9  The  Gibbs  sampler  at  its  most  basic  is  a technique  “for  generating 
random  variables  from  a (marginal)  distribution  indirectly,  without  having  to  calculate  the 
density’  (Casella  and  George  1992,  167-168).  The  process  involves  the  expression  of  each  of  the 
coefficients  to  be  estimated  as  conditional  on  the  other  coefficients  of  the  model.  The  Gibbs 

29 

Geman  and  Geman’s  pioneer  work  was  in  the  area  of  image-process  models. 
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sampler  generates  a sample  by  sampling  from  the  conditional  distributions.  Under  reasonable 
conditions,  the  distribution  of  the  sample  generated  by  the  Gibbs  sampler  converges  to  the  true 
joint  distribution  of  interest.30 

Gill  (2002,  3 1 7)  points  out  that  the  Gibbs  sampler  constitutes  a true  Markov  chain  because  it 
“conditions  on  values  from  the  last  iteration  of  its  chain  values.”  Moreover,  the  chain  is  ergodic, 
which  means  that  it  becomes  independent  of  all  initial  conditions,  and  converges  to  the  true 
distribution.  The  most  important  aspect  of  the  Gibbs  sampler  is  that  the  end  result  of  any 
calculations  “although  based  on  simulations,  is  population  quantities”  (Casella  and  George,  167). 

Uniting  the  Three  Methods 

King,  Keohane,  and  Verba  (1994,  29)  argue  that  “observable  implications  of  the  theory  must 
guide  our  data  collection,  and  help  distinguish  relevant  from  irrelevant  facts.”  In  the  design  and 
implementation  of  the  data  collection  and  data  analysis  portions  of  my  research,  1 utilize  three 
empirical  design  components  to  provide  evidence  of  the  observable  implications  of  my  argument: 
the  Most  Similar  System  Design  (MSSD)  to  examine  the  judicial  institution  and  its  desire  to  seek 
autonomy  from  the  political  sphere;  the  Bayesian  linear  regression  model  as  part  of  the  Most 
Different  System  Design  (MDSD)  to  examine  civil  society  opinion  of  judicial  independence  and 
fairness  of  the  justice  system;  and  the  Bayesian  binominal  regression  model  to  synthesize  civil 
society  opinion  and  elite  opinion  of  civil  society  opinion  of  judicial  independence  and  fairness  of 
the  justice  system. 

These  three  approaches  arriving  at  congruent  findings  offer  strong  evidence  that  politicization 
in  the  judiciary  has  deleterious  effects  on  trust  in  the  justice  system  and  in  turn  on  the 
consolidation  of  democracy.  While  this  argument  is  intuitive,  the  fact  that  feelings  concerning  the 
politicization  of  the  judiciary  exist  at  different  levels  in  consolidated  and  consolidating  societies 


30  For  more  information  concerning  the  precise  procedure  of  the  iteration  please  see  Casella  and 
George  (1992)  and  Gill  (2002:  pages  311-317), 
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is  the  relevant  fact  and  offers  support  to  the  thesis  that  the  judiciary  has  an  important  role  to  play 
in  democratic  development. 

King,  Keohane,  and  Verba  (1994,  23)  argue  further  that  the  “first  and  most  important 
guideline  for  improving  data  quality”  is  to  record  and  report  the  process  by  which  the  data  are 
generated.”  In  this  chapter,  I have  detailed  the  process  by  which  the  data  for  this  study  were 
generated.  The  process  involves  several  procedures  that  allow  for  the  collecting  of  data  in  diverse 
contexts. 

First,  my  survey  questions  concerning  judicial  independence  are  different  from  the  standard 
questions  that  have  been  employed  in  comparative  judicial  research.  These  questions  deal  with 
the  specific  concept  of  judicial  autonomy  and  separation  form  the  political  sphere  more  directly 
than  do  the  traditional  questions,  which  are  directed  at  judicial  institutions  that  have  attained  such 
separation.  Second,  my  sampling  procedure  differs  from  the  standard  random  sample  survey 
approach  but  speaks  directly  to  criticism  that  have  been  raised  concerning  the  problematic  nature 
of  item  equivalence  in  the  cross-national  environment.  Finally,  the  use  of  the  elicited  prior 
approach  provides  information  concerning  congruence  between  subordinate  and  elite  opinion. 
This  type  of  research  rarely  has  been  performed  in  comparative  politics  and  provides  a 
mechanism  by  which  we  can  link  qualitative  subjective  data  to  quantitative  empirical  data. 

Concerning  the  use  of  the  data  that  the  investigator  collects.  King,  Keohane,  and  Verba  (194, 
27)  argue  that  “we  should  use  data  to  generate  inferences  that  are  “unbiased,”  that  is  correct  on 
average.”  To  define  this  concept  further  “unbiased  “ inference  is  drawn  from  procedure  that  will 
be  correct  “when  taken  as  an  average  across  many  applications — even  if  no  single  application  is 
correct”  (28).  In  this  research  design,  I attempt  to  produce  inference  that  is  as  “unbiased”  as 
possible  given  the  limits  of  my  resources.  To  facilitate  “unbiased”  inference,  I employ  a 
comparative  model,  which  increases  the  number  of  applications  from  a single  case.  I employ  a 
MDSD  design  allows  for  the  uses  of  subunits  (the  individual)  below  the  level  of  the  state  to 
increase  the  number  of  statistical  observations. 


152 


I use  a Bayesian  approach  to  inference,  which  allows  for  the  incorporation  of  prior  data.  King 
(1998,  28)  argues  that  Bayesian  methods  “represent  straightforward  generalizations  of  the 
likelihood  method  incorporating  prior  information  according  to  the  tenets  of  rational  decision 
making.”  Finally,  I use  simulation  techniques  to  generate  posterior  estimates  on  the  parameters  of 
interests.  While  uncertainty  is  an  inherent  part  of  any  investigation,  the  procedures  I use  here, 
along  with  the  fact  that  the  data  are  observable  implications  of  my  theoretical  argument,  provide 
greater  surety  to  the  inferences  that  are  drawn  from  this  investigation. 


CHAPTER  7 

JUDICIAL  INSTITUTION  AND  JUDICIAL  INDEPENDENCE 
IN  NICARAGUA  AND  COSTA  RICA 

In  Chapter  3, 1 established  my  conceptualization  of  judicial  independence  that  is  constructed 
on  the  idea  of  separation  from  the  political  sphere  of  society.  In  Chapter  4, 1 presented  a 
personified  judicial  institution  that  seeks  to  establish  or  perpetuate  this  independence  (separation) 
within  the  given  democratic  polity.  This  argument  contends  that  regardless  of  the  level  of 
democratic  consolidation,  the  institution  seeks  independence  and  acknowledgement  of  this 
independence  by  the  polity.  In  this  chapter,  I will  demonstrate  this  conceptualization  of  the 
judicial  institution  through  an  examination  of  the  Nicaraguan  and  Costa  Rican  judiciaries  within 
their  respective  societal  environments. 

This  examination  will  be  a parallel  examination  of  six  variables  and  will  be  conducted  in  the 
following  order:  historical  development,  organizational  structure,  appointment  processes,  tenure 
structures,  decision-making  processes,  and  communication  of  judicial  actions  and  activity  to  the 
public.  The  chapter  will  conclude  with  a discussion  of  the  implication  of  the  configuration  of 
these  factors  on  public  perception  of  judicial  independence.  The  findings  of  this  six-factor 
evaluation  suggest  strongly  that  the  judicial  institutions  in  both  Nicaragua  and  Costa  Rica  have 
the  capacity  to  act  within  the  contextual  confines  of  the  respective  democratic  states;  however, 
the  actions  of  these  institutions  alone  do  not  dictate  how  society  perceives  judicial  independence. 

Historical  Development 

Nicaragua 

The  three  Somozas  (Anastasio  (Tacho),  Luis,  and  Anastasio(Tachito)  ruled  Nicaragua  from 
1934  to  1979.  The  judiciary  under  the  family  dictatorship  was  structured  hierarchically  under  the 
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direction  of  the  Minister  of  Justice  (a  position  appointed  by  the  President).  Even  under  the 
dictatorship,  the  1894  Organic  Law  of  The  Courts  structured  the  judicial  institution.  The  law 
specified  four  trail  court  jurisdictions:  the  Supreme  Court  of  Justice,  the  Court  of  Appeals,  the 
District  Courts,  and  the  Municipal  Courts.  The  magistrates  of  the  Supreme  Court  of  Justice  were 
selected  by  the  National  Assembly  from  a list  of  candidates  provided  by  the  President  of  the 
Republic.  After  selection  the  magistrates  of  the  Supreme  Court  appointed  the  judges  of  the  Court 
of  Appeals  and  the  District  Courts.  Municipal  Court  judges  were  elected  popularly  in  various 
municipalities  to  one-year  terms.  These  lower  level  judges  were  not  required  to  be  attorneys. 

This  judicial  structure  appears  extremely  reasonable  and  incorporates  many  of  the  structural 
mechanisms  that  exist  in  the  judicial  structure  of  the  United  States.  The  Somoza  dictatorship, 
however,  did  not  allow  the  pre-revolutionary  judicial  system  to  operate.  Instead,  military  and 
police  courts  assumed  the  role  of  the  civilian  court  structure.  Wilson  (1991,  32 1)  argues  that 
“military  courts  and  their  close  companion,  police  courts,  colluded  to  systemically  deny  citizens 
basic  procedural  rights.”  A review  of  the  crimes  of  the  period  is  evidence  of  this  cooptation: 
“illegal  association” — a form  of  conspiracy,  “attempted  destruction  of  the  constitution,” 
“incitement  to  non-observance  of  the  constitution”  (Organization  of  American  States  1978,  16- 
17).  Antillon  (1986,  5)  argues  that  the  pre-revolution  judicial  structure  made  judges  subservient  to 
the  dominant  political  power  structure,  and  the  judicial  system  worked  in  concert  with  the 
dominant  political  structure.  Under  these  conditions,  we  see  a judiciary  that  is  clearly  a captive  of 
the  dominant  interest  in  an  authoritarian  setting  and  a legal  order  that  reflects  the  “entrenched 
class-based  nature  of  Nicaragua  under  the  conditions  of  dependent  capitalism”  (McDonald  and 
Zatz  1992,  284).  The  judicial  institution  in  this  setting  lacked  the  capacity  to  seek  autonomy. 

After  the  1979  Revolution,  the  Sandinista  portion  of  the  Revolution’s  leadership  not  only 
desired  to  remove  the  corrupt  Somoza  dictatorship  but  also  to  change  fundamentally  the  idea  of 
justice  in  the  Nicaraguan  society.  Given  the  widespread  antipathy  toward  Somoza’s  regime,  the 
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1974  Nicaraguan  Constitution  was  discredited  beyond  repair. 1 As  in  other  revolutionary  contexts, 
constitutional  continuity  was  out  of  the  question.  According  to  the  “replacement  model,”  one  of 
the  first  official  acts  of  the  new  revolutionary  government  was  to  abolish  the  1974  Constitution.2 3 
The  Estatuto  Fundamental  (the  Fundamental  Statue)  provided  a governing  structure  until  a new 
constitution  could  be  framed.  This  document  was  followed  quickly  by  the  Estatuto  sobre 
Derechos  y Garantlas  de  los  Nicaraguenses  (Statute  of  Rights  and  Guarantees  of  the  Nicaraguan 
People),  which  provided  a basic  bill  of  rights.2 

The  national  unity  that  followed  the  1979  Revolution  quickly  evaporated.4  Tensions  grew 
between  the  Sandinistas,  who  desired  to  create  a state  centered  on  the  ideas  of  mass  organization 
and  popular  participation,  and  others  in  the  coalition,  who  desired  a state  centered  on  the  ideas  of 
private  property  and  representative  government  (Lobel  1988,  84 1).5  By  1982,  the  FSLN  was 
frilly  in  control  of  the  government  and  was  continuing  to  advance  its  ideas  of  popular  democracy 
and  popular  justice. 

McDonald  and  Zatz  (1992)  argue  correctly  that  the  existence  of  inefficient  and  corrupt  pre- 
revolutionary institutions  constrained  the  Sandinista’s  ability  to  transform  the  system 
successfully.  While  the  Sandinista  conception  of  popular  democracy  fostered  the  idea  of  popular 
justice,  the  revolutionary  government,  nonetheless,  established  a judicial  structure  that  basically 

The  1 974  Constitution,  which  was  the  product  of  a pact  between  Somoza  and  some  opposition 
parties,  was  intended  to  perpetuate  Somoza’ s political  control. 

2 The  Estatuto  Fundamental  (The  Fundamental  Statute)  of  1979  was  issued  to  perform  this 
action.  Hyden  (2001)  refers  to  constitution-making  that  starts  with  the  defeat  or  collapse  of  the 
previous  regime  as  the  “replacement  model.  He  contrasts  the  “replacement  model”  with  the 
“transformation  model”  which  is  a more  open-ended  process  and  characteristic  of  negotiated 
transitions  that  begin  without  the  defeat/collapse  of  the  previous  regime. 

3 This  document  was  issued  on  August  21,  1979. 

For  a more  detailed  discussion  of  the  breakdown  of  the  coalition  and  resulting  conflict  see 
Walker  1991  Revolution  and  CounterRevolution,  and  Valenta  and  Duran  (1987)  Conflict  in 
Nicaragua:  A Multidemensional  Perspective. 

For  a further  discussion  of  the  FSLN’s  emphasis  on  popular  participation  see  Bendana  (1984) 
and  Vease  (1989). 


156 


followed  that  of  the  previous  regime.  This  structuring  was  greatly  due  to  the  retention  of  the  1894 
Organic  Law  of  the  Court  as  the  central  organizing  document  of  the  judicial  institution.  The 
Revolutionary  government  created  a seven-member  Supreme  Court  of  Justice  and  charged  the 
members  of  the  court  with  the  task  of  organizing  and  directing  the  administration  of  justice 
(Serrano  1988,  10).  The  Supreme  Court  appointed  the  magistrates  that  filled  the  seven  appellate 
court  divisions  and  the  52  district  court  positions.  In  a change  from  the  previous  regime,  the 
Supreme  Court  also  appointed  the  judges  of  the  158  municipal  court  positions  (Wilson  1991, 
351). 

Many  scholars  pinpoint  the  1984  Nicaraguan  Elections  as  the  initial  election  of  the  democratic 
transition  in  the  country.6 1 agree  with  this  conclusion,  and  we  began  to  see  the  Nicaraguan 
judicial  institution  assert  its  autonomy  at  the  formative  stages  of  the  new  democracy.  Indeed, 
members  of  the  Supreme  Court  of  Justice  that  was  created  by  the  Estatuto  Fundamental  lobbied 
for  and  held  “consultation”  hearings  on  the  inclusion  of  separation  of  powers  and  other  aspects  of 
judicial  independence  in  the  1987  Political  Constitution.7  Moreover,  Alejandro  Serrano,  a 
member  of  the  Revolutionary  Supreme  Court  of  Justice  proved  to  be  most  influential  in  the 
constitution-making  process.  Wilson  (1991,  346-347)  argues  that  “[vjirtually  all  of  the  reforms 
proposed  by  the  Supreme  Court,  under  his  [Serrano]  leadership,  were  adopted  as  part  of  the 
judicial  articles  in  the  national  charter.”  These  reforms  included  several  provisions  that  enhanced 
judicial  independence:  judicial  review,  the  power  of  courts  to  issue  writs  of  habeas  corpus  and 
amparo,  the  establishment  of  unitary  jurisdiction,  and  the  guarantee  of  popular  participation  in 
the  judicial  process  (Wilson  1991,  347-348).8  Moreover,  the  judicial  appointment  procedure 

6 Rueschemeyer,  Stephens,  and  Stephens  (1992,  346). 

7 “Nicaragua.  File  no.  38:  Government,  Constitutions,  Laws  and  Codes  .”  (1985-1987).  NACLA 
Archieve  of  Latin  Americana  at  the  New  School  for  Social  Research. 

Amparo  is  a writ  of  civil  remedy,  which  can  be  filed  only  by  the  aggrieved  person  in  the  civil 
chamber  of  the  appellate  court.  The  writ  requests  that  the  judge  order  the  administrative  official  to 
perform  a specified  action. 
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under  the  1987  Constitution  granted  the  Supreme  Court  the  power  to  appoint  all  judges  below  the 
level  of  the  Supreme  Court.  Wilson  argues  that  the  “crown  jewel  of  the  accomplishments”  of  the 
Serrano-led  judicial  camp  “was  the  centrality  of  the  separation  of  powers”  (348).  This 
constitutional  structure  within  a democratic  setting  allowed  the  judicial  institution  the  capacity  to 
advance  its  own  interests.  Moreover,  the  fact  that  judicial  actors  had  the  capacity  to  advance 
judicial  institutional  interests  supports  the  idea  that  the  origin  of  the  Nicaraguan  liberal 
democracy  is  found  in  the  Revolutionary  period  (Williams  and  Walker  2002). 

During  the  Revolutionary  period  the  crime  rate  dropped  dramatically.  Nunez  (1985,  13-25) 
attributes  the  drop  in  crime  to  economic,  ideological,  and  institutional  factors.  Wilson  (1991,  364) 
argues  that  post-revolutionary  criminal  justice  was  influenced  by  socialist  models  of  justice  and 
tempered  by  the  moral  values  of  the  liberation  church.  The  popular  justice  model  advanced  the 
idea  that  the  punishment  should  fit  the  criminal  and  his  or  her  needs  rather  than  the  delinquency.9 
Former  Supreme  Court  Magistrate  Harlan  Kent  argues  that  the  ten-year  rule  of  the  Sandinistas 
disoriented  the  orientation  that  some  people  had  towards  property.10  The  change  in  orientation 
that  Kent  points  out  continues  to  have  an  influence  on  societal  perception  of  the  law. 

While  judicial  officials  have  attempted  to  assert  their  interest  within  the  institutional  structure 
of  the  separation  of  powers,  political  sphere  officials  in  the  executive  and  legislative  branches 
have  encroached  continually  on  the  judicial  power’s  autonomy  in  attempts  to  control  that  branch 
of  government.  This  condition  is  evident  in  the  continuing  battle  over  the  size  of  the  Nicaraguan 
Supreme  Court  of  Justice.  Since  1990,  the  number  of  Supreme  Court  magistrates  has  more  than 
doubled  due  to  political  rather  than  representational,  administrative  or  deliberative  purposes.  In 


J For  a more  detailed  discussion  of  social  thought  concerning  prison  and  justice  in  Nicaragua 
during  the  1980s,  see  “Jails  and  Justice  in  Nicaragua,”  in  Envio  Volume  5,  Number  64  October 
1986. 


10  Interview  with  Harlan  Kent  Henriquez,  Supreme  Court  Magistrate,  Managua  Nicaragua 
February  2002. 
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1990  after  the  UNO  government  took  control  of  the  executive  and  legislative  branches,  the 
number  of  Supreme  Court  magistrates  increased  from  seven  to  nine.11  McConnell  (1993,  6) 
argues  that  the  change  “bears  all  the  marks  of  a political  pact.”  The  1995  constitutional  reforms 
increased  the  number  of  Supreme  Court  magistrates  from  nine  to  12.  This  increase  also  appeared 
to  be  designed  to  further  dilute  the  power  of  Sandinista-leaning  judges.12  The  2000  constitutional 
reforms  added  four  additional  magistrates  to  the  high  court  and  increased  the  number  to  16. 
Costa  Rica 

Hammergrin  (1998,  222)  argues  that  the  1949  Constitution  strengthened  the  judiciary  more 
than  the  other  branches  of  the  Costa  Rican  government.  She  argues  further  that  the  desire  to 
strengthen  the  judicial  institution  was  more  a result  of  the  efforts  of  the  competing  political 
factions  than  the  efforts  of  judicial  officials.  The  reforms  that  coalesced  into  the  strengthening  of 
the  court  included  the  extension  of  the  tenure  of  Supreme  Court  justices  from  4 to  8 years,  the 
automatic  renewal  of  justice’s  tenure  unless  two-thirds  of  the  Legislative  Assembly  voted  to 
remove  the  justice,  the  institutionalization  of  judicial  review,  the  establishment  of  the  Supreme 
Court  as  the  administrative  manager  of  the  court  system,  and  the  establishment  of  the  Supreme 
Court  as  the  appointing  authority  of  the  Electoral  Tribunal.  Moreover,  the  reforms  granted  the 
Supreme  Court  the  power  to  review  any  proposed  legislation  that  affected  the  judicial  branch. 
Further  if  the  Court  opposed  the  legislation,  two-thirds  of  the  Assembly  must  vote  to  approve  the 
measure. 

In  1957,  the  Constitution  was  amended  to  require  that  6%  of  the  government’s  ordinary 
revenues  be  allocated  to  the  judicial  branch  (Barker  1991,  366).  Hammergrin  (1998,  222)  argues 

In  addition,  two  Sandinista-leaning  magistrates  resigned  to  allow  the  Chamorro  Government  to 
send  recommendations  for  four  new  magistrates. 

12  When  the  president  of  the  Supreme  Court  was  elected  in  July  1997,  the  vote  was  eight  for 
Guillermo  Vargas  Sandino  and  four  for  Alba  Luz  Ramos,  who  was  called  “de  oro  de  los 
Sandinistas  en  el  Poder  Judicial’  by  some  political  sectors  of  the  country.  This  suggests  that  there 
is  some  evidence  that  the  court  was  expanded  to  lessen  the  influence  of  Sandinista-leaning 
magistrates.  (Freddy  Potoy  Rosales,  “Primeros  cabildeos  para  elegir  nuevo  presidente  de  la 
Suprema  ” La  Prema,  July  6,  1997,  1A. 
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that  from  1950  to  1970  the  Supreme  Court  used  its  new  autonomy  to  recuperate  “from  the  events 
of  the  late  1940s  and  resolve  problems  caused  by  its  relative  poverty.”13  Rico  (1988,  60)  points 
out  that  the  passage  of  the  six-percent  amendment  allowed  the  court  to  raise  salaries  for  all 
employees  and  rebuild  and  construct  new  judicial  facilities.  During  this  period,  the  proportion  of 
judges  to  population  actually  declined.  The  combination  of  the  increased  salary  and  increased 
jurisdictional  power  interacted  to  enhance  the  prestige  of  Costa  Rican  judges. 

In  1967,  the  Supreme  Court  began  to  establish  a system  of  public  defenders.  In  1973,  the 
administrative  control  of  the  public  prosecutor  offices  were  transferred  from  the  Ministry  of 
Justice  s Procuraduna  to  the  newly  created  subdivision  of  the  judicial  branch,  the  Public 
Ministry.  Also  in  1973,  the  Organismo  de  Investigation  Judicial  (OIJ),  a judicial  investigative 
police,  was  created  and  placed  under  the  administrative  control  of  the  Supreme  Court.  In  addition 
to  these  structural  changes,  procedural  codes  were  passed  that  enhanced  the  role  of  the  judicial 
power  in  the  administration  of  justice.  These  codes  included  the  Criminal  Code  of  1971,  the 
Criminal  Procedures  Code  of  1973,  and  the  Family  Code  of  1978. 14  Hammergren  (1998,  223) 
argues  that  the  changes  of  this  period  fostered  a justice  system  that  had  taken  on  a radically  new 
shape  with  much  of  it  under  the  direct  control  of  the  judiciary. 

According  to  Hammergren  (1998,  15),  one  of  the  shared  traditions  of  Latin  American 
judiciaries  is  the  expectation  that  judges  enter  the  profession  at  an  early  age  and  remain  thereafter. 
Costa  Rica  is  a clear  example  of  this  phenomenon.  The  inclusion  of  the  public  prosecutors  and 
public  defenders  within  the  judiciary  perpetuates  this  phenomenon.  The  interlocking  of  these 
three  components  of  the  justice  system  allowed  legal  professionals  to  move  between  them. 

After  the  1948  Civil  War,  Decree  Law  Number  8 dismissed  all  judges  and  judicial  employees. 
The  Tribunals  of  Immediate  Sanctions  and  Administrative  Probity  briefly  replaced  the  judicial 
branch.  Once  the  new  constitution  went  into  effect,  the  normal  judicial  organizational  structure 
returned  (Hammergrin  1998,  221-222). 

14 

Former  Nicaraguan  Supreme  Court  Justice  Josefina  Ramos  argues  that  the  two  greatest 
deficiencies  of  the  Nicaraguan  justice  system  in  the  lack  of  a family  law  code,  and  the  inability  of 
the  Supreme  Court  to  create  a new  Criminal  Procedure  Code.  Ramos  interview,  February  26, 

2002,  Managua  Nicaragua. 
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Hammergren  (223)  argues  that  “by  permitting  an  informal  joint  judicial  career,  it  [the  judiciary] 
arguably  attracted  more  qualified  candidates  and  gave  better  understanding  of  their  individual  and 
mutual  roles  in  the  criminal  justice  process.” 

Under  the  1949  Constitution,  the  Supreme  Court  of  Justice  had  17  members,  who  were  elected 
by  the  Legislative  Assembly  to  eight-year  terms.  The  Court  was  divided  into  three  chambers:  The 
First  Chamber,  which  had  jurisdiction  over  civil  matters;  the  Second  Chamber,  which  had 
jurisdiction  over  successions,  bankruptcy,  and  family  law;  and  the  Third  Chamber,  which  had 
jurisdiction  over  criminal  matters.  The  full  Supreme  Court  ( Corte  Plena)  selected  the  president  of 
the  Court  and  the  presidents  of  the  three  chambers,  appointed  all  the  members  of  the  lower  courts, 
exercised  administrative  control  over  the  judicial  branch,  and  exercised  original  and  exclusive 
jurisdiction  over  constitutional  review  and  writs  of  habeas  corpus  (Barker  1991,  365-366). 

The  judicial  structure  also  included  17  Superior  Tribunals,  usually  three-judge  panels  that 
oversaw  major  criminal  cases  and  exercised  appellate  jurisdiction  over  decisions  of  the  juzgados; 
84  courts  of  first  instance  (juzgados );  and  more  than  100  alcaldlas  (officials  who  are  similar  to 
justices  of  the  peace),  who  had  jurisdiction  over  minor  civil  matters  (Rico  1988,  1 19-120).  Costa 
Rica  had  and  has  no  juries,  which  is  typical  of  the  civil  law  tradition. 

In  1989,  the  Legislative  Assembly  approved  the  Law  of  Constitutional  Jurisdiction.  This  law 
created  Sala  Cuarta  (The  Fourth  Chamber — the  Constitutional  Chamber).  While  the  idea  for  the 
Constitutional  Chamber  came  from  outside  of  the  judiciary,  the  creation  of  the  Chamber  greatly 
expanded  the  power  and  prestige  of  the  Supreme  Court.13  Barker  (1991,  390-391)  argues  that  the 
result  of  the  1989  reform  was  the  expansion  of  constitutional  jurisdiction  and  the  implementation 
of  “the  concept — and  the  reality — of  control  of  constitutionality  by  a special  tribunal  whose  only 
function  is  to  protect  the  Constitution.”  Hammergren  (1998,  230)  asserts  that  “[i]n  its  handling  of 
amparos  the  Chamber  perceived  itself  and  was  viewed  by  the  public  as  the  champion  of  the 

13  The  idea  for  an  exclusive  constitutional  court  or  branch  came  from  Minster  of  Justice  Carlos 
Jose  Gutierrez  in  1982. 
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individual  citizen  against  bureaucratic  abuses.”  Structurally,  the  addition  of  the  new  sala 
increased  the  Supreme  Court  to  a twenty-two-member  body. 

Forces  in  political  society  initiated  the  two  major  reforms  (the  1949  Constitution  and  the  1989 
Law  of  Constitutional  Jurisdiction)  that  enhanced  the  power  and  prestige  of  the  court. 
Nevertheless,  given  the  opportunity  to  extend  its  power,  members  of  the  judicial  institution 
moved  quickly  to  institutionalize  the  institution’s  new  position  both  internally  in  the  form  of 
career  and  governing  structures  and  externally  in  the  form  of  the  services  that  the  institution 
offered  to  the  public. 

Judicial  Organizational  Structure 

Nicaragua 

Like  all  judicial  structures,  the  Nicaraguan  judicial  structure  is  pyramidal  in  shape.  Under  the 
direction  of  the  Supreme  Court  of  Justice,  there  are  nine  appellate  courts,  58  district  courts,  173 
municipal  courts,  and  two  juvenile  courts  (Table  7-1).  The  Supreme  Court  of  Justice  is  organized 
into  four  chambers  or  salas : Civil,  Criminal  (Penal),  Constitutional,  and  Administrative.  Each  of 
the  nine  appellate  courts  has  three  members  ( magistrados ).  All  judges  above  the  municipal-court 
level  are  required  to  be  attorneys.  While  there  is  no  attorney  requirement  to  hold  a municipal 
court  judgeship,  more  than  95%  of  judges  at  this  level  are  also  trained  as  attorneys.  The  Supreme 
Court’s  goal  is  100%.16  This  move  is  apart  of  the  Court’s  desire  to  increase  the  professionalism 
of  the  overall  judicial  institution.  A former  Supreme  Court  Justice  asserts  that  the  quality  of 
judges  is  improving.  In  fact,  she  states: 

We  have  better  judges  who  follow  procedure,  which  is  important  given  the  high 
number  of  cases  that  judges  are  asked  to  handle.17 

The  Supreme  Court  level  has  been  the  level  of  the  court  that  has  been  most  contested  by  the 

political  sphere.  In  many  ways,  the  Nicaraguan  Supreme  Court  has  sought  to  follow  the  example 

16  This  information  comes  from  1997  Interview  with  Josefina  Ramos  that  is  cited  in  Walker 
(1998). 

17 


Ramos  Interview. 
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of  the  Costa  Rican  court  in  its  attempt  to  stabilize  its  internal  structure.  However,  the  Court  has 

been  frustrated  in  this  attempt  by  the  continual  interference  of  the  executive  and  legislative 

branches.  The  increase  of  the  membership  of  the  Supreme  Court  to  16  is  a case  in  point  and  does 

not  appear  to  benefit  the  Court.  A former  Justice  of  the  Court  argues: 

There  are  now  [were]  too  many  judges  to  make  good  decisions,  and  the  increase 
makes  the  process  of  reaching  consensus  more  difficult.  Sixteen  is  a really  large 
number.  Moreover,  there  are  too  many  Justices  in  the  individual  chambers. 

This  creates  difficulty  in  finding  consensus  at  the  sala  level  also.18 

The  delay  in  the  appointment  of  five  magistrates  to  replace  the  five  magistrates  whose  terms 

expired  in  July  of  2002  is  evidence  that  the  increase  has  not  served  the  court  or  the  country  well. 19 

The  Asociacion  de  Confiscados , a group  of  former  judicial  officials,  legal  scholars,  and 
attorneys,  requested  that  the  President  and  the  National  Assembly  delay  indefinitely  the 
appointment  of  the  five  new  magistrates.20  The  Asociacion  argued  that  the  high  court  could 
function  “perfectly  well”  with  eleven  members.  The  President  and  the  Assembly  have  complied 
with  the  request  so  far.  The  moratorium  on  new  magistrado  appointments,  has  allowed  the  Court 
to  reorganize  as  an  eleven-member  body,  which  addresses  a part  of  the  consensus  building 
problem.  Moreover,  this  outburst  for  internal  stability  to  the  court  came  not  only  from  the 
Supreme  Court  but  also  from  its  epistemic  community.21  This  outburst  from  the  legal  epistemic 
community  and  the  compliance  by  the  political  community  may  signal  a shift  in  the 
acknowledged  role  of  the  Nicaraguan  Supreme  Court  within  the  Nicaraguan  social  system. 


18  Ramos  interview,  Februaiy  26,  2002,  Managua  Nicaragua. 

19  The  five  magistrates  who  terms  have  expired  are  Harlan  Kent  Henriquez,  Julio  Ramon  Garcia, 
Josefma  Ramos,  Arturo  Cuadra,  and  Francisco  Plata  Lopez. 

20  “Asociacion  de  Confiscados  Piden  moratoria  para  elegir  a magistrados”  Nuevo  Diario  July  10, 
2002.  Two  members  of  Asociacion  de  Confiscados  are  now  former  Sepreme  Court  Magistrate 
Francisco  Plata  Lopez  and  legal  scholar  Alfonso  Valle  Pastora. 

21 

Peter  Haas  (1992)  defines  the  term  epistemic  community  as  groups  of  individuals  who  share 
the  same  scientific  understanding  and  the  same  policy  agenda. 
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Table  7- 1 . Aspects  of  the  Nicaraguan  judicial  structure 


Factor 

Supreme 

Court 

Court  of 
Appeals 

District 

Courts 

Municipal 

Courts 

Number  and 
size 

of  courts 

1 Court/  16 
members 

9 Courts/  3 
members 
each  court 

58 

173 

Appointment 

procedure 

Elected  by 
national 

assembly  from  a 
list  of  three 
candidates 
provided  by 
president 

Elected  by 
National 

Assembly  from  a 
list  of  three 
candidates 
provided  by 
president 

Appointed  by 
Supreme  Court 
of  Justice 

Appointed  by 
Supreme  Court 
of  Justice 

Term 
in  office 

5 Years 

5 years 

No  set  term  with 
good  behavior 
and  performance 

No  set  term  with 
good  behavior 
and  performance 

Original 

jurisdiction 

Constitutionally 

mandated 

Constitutionally 

Mandated 

Crimes  that  carry 
sentences 
greater  than  3 
years  in  prison 

Crimes  that  carry 
sentences  of  less 
than  3 years  in 
prison 

Jurisdiction: 

percentage 

original 

10% 

25% 

60  % 

100% 

Cases 

adjudicated 

annually 

60-70  (Criminal 
Chamber)3 

1200  (Criminal 
Chamber)3 

6503 

2000 3 

aThese  figures  are  the  average  number  of  cases  in  a court  of  this  type  in  2001/2002.  Sources: 
Nicaraguan  Political  Constitution,  Valle  Pastora  (1996),  Ramos  Interview  2/26/02,  Henriquez 
Interview  2/25,  02,  Toruiio  Interview  4/10/02,  Diaz  de  Porras  Interview  3/28/02,  Munoz 
Interview  4/23/02,  Betancourt  Interview  4/23/02. 

The  internal  configuration  of  the  Supreme  Court  is  at  the  discretion  of  the  members  of  the 

Court.  The  members  of  the  Corte  Suprema  de  Justicia  elect  the  President  of  the  Court.  While  the 

Court  is  divided  into  four  salas  (chambers),  each  magistrado  serves  on  two  of  the  four  salas  for  a 

one-year  appointment.  A Supreme  Court  Magistrate  explains: 

The  division  [sala  appointments]  is  done  internally  by  the  Court  and  is  largely 
based  on  the  experience  of  the  magistrado.  There  are  [were]  eight  migistrados  on 
the  Criminal  Sala.  The  terms  of  magistrados  are  staggered,  and  a new  magistrado 
may  not  fit  the  same  position  as  the  previous  magistrado.  There  is  some  negotiation 
in  the  selection  process  [which  justice  will  serve  on  which  sala ] but  it  is  a smooth 
process.  When  the  Court  had  four  magistrados  per  sala,  it  was  particularly 
difficult  for  the  Administrative  Sala  to  function  due  to  its  high  workload.22 


22 


Kent  Interview. 
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For  example,  the  members  of  the  Sala  Pena l usually  have  prior  experience  in  criminal  law. 
Most  magistrados  are  reappointed  to  the  same  sala,  if  the  subject  matter  of  the  sala  is  in  their  area 
of  expertise.  If  a new  justice,  who  is  expert  in  civil  law,  is  appointed  to  replace  a justice  of  the 
criminal  chamber,  she  would  serve  out  the  year  in  the  criminal  branch.  The  following  year,  she 
would  in  all  likelihood  move  to  the  civil  chamber.  Each  chamber  has  a president,  and  this 
president  is  selected  to  serve  a one-year  term  by  the  members  of  the  chamber. 

Costa  Rica 

The  current  configuration  of  Costa  Rican  judicial  structure  is  only  slightly  different  from  the 
structure  that  was  established  after  the  reintroduction  of  democratic  rule  in  1949.  The  pyramidal 
structure  has  a twenty-two-member  Supreme  Court  of  Justice,  25  Superior  Tribunals,  92  courts  of 
first  instance,  and  1 1 1 justice  of  the  peace  positions  (Table  7-2).  The  number  and  establishment 
of  lower  level  courts  are  within  the  discretion  of  the  Supreme  Court  and  are  based  on  caseloads 
per  department.  The  judicial  system  is  divided  into  1 1 judicial  circuits  that  somewhat  mirror  the 
departmental  divisions  of  the  country  (Morales  2002,  1 16-123).23 

Contra  the  Nicaraguan  situation,  the  political  sphere  has  refrained  from  using  the  Supreme 
Court  as  a political  prize.  Since  the  adoption  of  the  1 949  Constitution,  the  five  magistrados  that 
were  added  as  a result  of  the  creation  of  Sala  Cuarta  in  1989  was  the  only  alteration  to  the  size  of 
the  high  court.  Still,  at  22  members,  the  Supreme  Court  is  extraordinarily  large.24  Opinions  differ 
concerning  the  effects  of  this  size.  A twelve-year  member  of  the  Supreme  Court  argues: 


23  The  Reorganization  of  the  judicial  structure  was  produced  by  Ley  de  Reorganization  Judicial. 
Numero  7728  de  15  de  diciembre  de  1997. 

24  For  example,  El  Salvdor,  Guatemala,  and  Honduras  have  15,  13,  and  9 magistrados, 
respectively  on  their  high  courts  (Constitucion  Politica  de  El  Salvador  Titulo  IV  Capitulo  III, 
Articulo  173;  Constitucion  Politica  de  Guatemala  Titulo  IV,  Capitulo  IV,  Articulo  214; 
Constitucion  Politica  de  Honduras  Titulo  IV  Capitulo  XII,  Articulo  303). 
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The  number  of  magistrados  is  no  problem  because  the  caseload  within  each  sala 
dictates  the  size.  There  are  some  members  who  would  like  to  see  the  number  of 
magistrados  reduced;  however,  given  the  number  of  cases  in  each  sala , this 
[reduction]  would  require  major  restructuring.21 


Table  1-2.  Aspects  of  the  Costa  Rican  judicial  structure 


Factor 

Supreme 

Court 

Superior 

Tribunals 

Courts  of 
First  Instance 

Alcaldes 
(Justice  of  the 
peace). 

Number  and 
size 

of  courts 

1 Court/  22 
members 

25  Courts/  6 
members  for 
each  court 

92/  general  four 
judges  with  3 
members  for 
each  case 

Ill 

Appointment 

procedure 

Elected  by 
Legislative 
Assembly  from  a 
list  of  three 
candidates 
provided  by 
Assembly’s 
Nominating 
Committee 

Appointed  by 
Supreme  Court 
of  Justice 

Appointed  by 
Supreme  Court 
of  Justice 

Appointed  by 
Supreme  Court 
of  Justice 

Term 

in 

office 

8-year 

renewable 

term 

Indefinite 
good  behavior 

Indefinite 
good  behavior 

Indefinite 
good  behavior 

Original 

jurisdiction 

Constitutionally 
mandated, 
automatically 
review  cases 
which  carry 
sentences  of  5 
years  or  more 

Cases  of  crimes 
that  carry 
prison  sentences 
of  3 to  50  years 

Cases  of  crimes 
that  carry  less 
prison  sentences 
of  less  than  3 
years 

Minor  offenses 
that  are  similar  to 
minor 

misdemeanor 
offense  in  the  US 
justice  system. 

Jurisdiction: 

percentage 

original 

100% 

100% 

100% 

100% 

Cases 

adjudicated 

annually 

1300 

960a 

1100“ 

5280a 

Sources:  Morales  (2002),  Castro  Interview  1 1/20/02,  Arroyo  Interview  1 1/22/02,  Dixon  Interview 

03/04/03. 

a These  figures  represent  the  average  number  of  cases  for  Court  of  this  type  in  2002. 

The  total  cases  in  the  criminal  courts  for  2002  was  126,  224:  1300  in  Sala  Tercera,  23,944  in 
Superior  Tribunal,  100,980  in  Courts  of  First  Instance.  There  were  a total  of  586146  in  the 
Alcaldes  (source  Irene  Vizcaino,  “484.000  casos  judiciales  estan  pendientes,”  La  Nacion,  26  de 
febrero  del  2003,  a 12 A). 


21  Interview  with  Magistrado  Rodrigo  Castro,  November  20,  2002  in  San  Jose. 
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Conversely,  a newer  member  of  the  Corte  Suprema  argues  that  the  size  of  the  Corte  Plena  (the 

full  22  member  court)  does  create  administrative  problems.  He  argues: 

There  are  too  many  magistrados.  It  [the  size]  is  not  a problem  for  jurisdiction.  The 
division  within  the  salas  is  fine.  The  problem  is  administrative.  The  Corte  Plena 
has  too  many  voices,  which  makes  it  far  more  difficult  to  reach  consensus.  Having 
22  members  makes  meetings  extremely  long.26 

The  Costa  Rican  Supreme  Court  comparatively  has  less  control  over  its  internal  structure  than 
does  the  Nicaraguan  Supreme  Court.  New  magistrados  are  chosen  to  fill  the  position  that  is 
vacant  in  a specific  chamber  and  will  remain  in  that  chamber  for  the  full  eight-year  term.  This 
process  means  that  a magistrado  selected  for  Sala  Tercera  (the  criminal  chamber)  will  serve  on 
that  chamber  for  the  entire  eight  years.  The  procedure  restricts  the  ability  of  the  Court  to  utilize 
the  other  substantive  expertise  that  magistrados  may  possess.  On  the  other  hand,  magistrados  are 
freer  to  develop  higher  levels  of  expertise,  because  they  are  not  required  to  acquire  knowledge  in 
other  legal  areas. 

At  the  same  time,  the  Corte  Plena  selects  both  the  President  of  the  entire  Corte  Suprema  de 
Justicia  and  the  presidents  of  each  of  the  four  chambers.  This  procedure  differs  from  the 
Nicaraguan  procedure  in  which  the  individual  chambers  elect  their  own  president.  Generally, 
reciprocity  will  rule  the  day  in  the  Costa  Rican  setting;  that  is,  the  Corte  Plena  (which  consists  of 
the  members  of  the  chamber)  will  accept  the  desire  of  each  individual  chamber  as  a deviation 
from  the  desire  of  one  chamber  would  have  implications  for  the  others.  Nevertheless,  the 
Nicaraguan  procedure  appears  more  internally  democratic. 

Judicial  Appointment  Procedure 

Nicaragua 

The  Nicaraguan  National  Assembly  elects  both  the  magistrates  of  the  Supreme  Court  and  the 
appellate  court  from  a list  of  candidates  provided  by  the  President  of  the  Republic.  This  procedure 
was  implemented  with  the  recent  constitutional  reforms  and  is  an  alteration  of  the  pre-2000 

26  Interview  with  Magistrado  Jose  Manuel  Arroyo,  November  22,  2002  in  San  Jose. 
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period.  Prior  to  2000,  the  National  Assembly  solely  elected  the  magistrates  of  the  Supreme  Court, 
and  the  Supreme  Court  appointed  the  magistrates  of  the  appellate  courts. 

While  the  National  Assembly’s  selection  of  the  magistrates  of  the  Supreme  Court  appears  to 
inteiject  greater  political  considerations  into  the  process  than  does  an  independent  non-partisan 
appointing  authority — such  as  the  authority  used  in  the  French  system — the  procedure  is  very 
similar  to  that  of  the  United  States.  Indeed,  the  process  is  somewhat  less  political  than  that  of  the 
United  States  in  that  the  Nicaraguan  legislature  chooses  from  a list  of  three  candidates,  whereas 
the  United  States  Senate  votes  for  or  against  the  President’s  candidate. 

Moreover,  the  Constitution  outlines  strict  standards  for  elevation  to  the  high  court.  A candidate 
for  the  magistrado  position  must  be  an  attorney  in  good  standing,  have  exercised  a judgeship, 
practiced  in  the  legal  profession  for  ten  years,  or  served  at  the  appellate  court  level  for  five  years, 
cannot  be  a member  of  the  military  on  active  duty,  and  cannot  be  a former  member  of  the  military 
who  has  resigned  his  or  her  commission  in  the  past  12  months. 27  To  be  elected  to  the  court,  a 
candidate  must  receive  the  approval  of  60%  of  the  National  Assembly.28  This  provision  generally 
would  require  multi-partisan  support  for  the  candidate,  as  the  dominant  party  in  the  Nicaraguan 
National  Assembly  has  yet  to  achieve  a 60%  majority. 

In  a way,  the  National  Assembly’s  selection  of  appellate  court  magistrates  also  appears  to 
infuse  the  appellate  court  selection  process  with  partisan  aspects.  Additionally,  it  tends  to  elevate 
appellate  court  magistrates  to  a higher  level  in  that  they  are  now  more  similar  to  magistrates  at  the 
Supreme  Court  level.  Further,  this  alteration  addresses  the  concern  of  “closing  the  distance 
between  judges  at  the  top  of  the  judicial  pyramid  and  those  at  the  lower  levels  of  the  pyramid.”29 

27  Nicaraguan  Political  Constitution,  Article  161. 

28  • 

In  April  2002,  the  National  Assembly  leadership  led  by  former  President  Amoldo  Aleman 
floated  the  idea  of  changing  the  necessary  vote  for  approval  and  removal  of  magistrates  to  a 
simple  majority.  Both  the  Sandinista  Legislative  minority  and  President  Enrique  Bolanos  opposed 
the  proposal  and  no  formal  legislation  was  proposed. 

29 


Ramos  interview. 
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The  Supreme  Court’s  appointment  of  district  and  municipal  court  judges  is  an  important 

structural  aspect  that  has  the  effect  of  shielding  lower  court  judges  from  direct  legislative  partisan 

considerations.  The  Supreme  Court  is  working  to  further  standardize  the  process.  One 

Magistrado  contends  that  regional  and  cultural  diversity  are  concerns  of  the  process  and  explains: 

District  and  local  judges  are  selected  by  the  magistrados  [of  the  Supreme  Court], 

In  1 999,  the  Court  attempted  to  establish  a code  of  procedure  for  the  selection  of 
judges  that  would  take  in  account  the  cultural  diversity  of  the  region  that  the  judge 
would  oversee.  These  ideas  generally  came  out  of  discussions  concerning  the 
appointment  of  judges  in  the  Atlantic  Coast  Region.  The  feeling  among  some 
justices  was  that  this  procedure  would  be  useful  in  the  appointment  of  judges 
nationwide.  However,  no  consensus  was  reached.  As  it  stands  now,  greater 
weight  in  the  appointment  process  is  given  to  the  opinion  of  the  magistrado  that 
oversees  the  region.30 

While  the  process  does  shield  the  two  levels  from  partisan  politics,  judges  at  these  two  levels  are 
directly  accountable  to  and  completely  subordinate  to  the  appointing  authority,  the  Supreme 
Court.  This  condition  tends  to  detract  from  the  concept  of  closing  the  distance  between  the  levels 
of  the  judicial  pyramid. 

Costa  Rica 

The  Asamblea  Legislativa  elects  the  members  of  the  Corte  Suprema  de  Justicia  from  a list 
provided  by  the  Asamblea ’s  Comision  de  Nombramientos  (Nominating  Commission).  The 
Comision  weights  the  qualification  of  magistrados  candidates  and  submits  the  names  of  the  three 
candidates  that  score  highest  on  the  scale.  Because  magistrado  candidates  are  selected 
specifically  to  fill  vacancies  in  a particular  chamber,  candidates’  legal  expertise  in  the  subject 
matter  area  of  the  chamber  are  primary  criteria  of  the  qualification  scale.  The  full  Asamblea  then 
makes  its  selection  from  this  list.  A simple  majority  vote  is  required  for  elevation  to  the  Court. 
The  nominating  process  is  designed  to  minimize  partisan  aspects;  however,  the  simple  majority 
vote  allows  for  partisanship  to  reenter  the  process. 


30 


Kent  Interview. 
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The  Asamblea  recently  deviated  from  this  procedure  in  the  elevation  of  Carman  Escoto  to 
Magistrada  on  the  Sala  Primer  a (the  Civil  Sala).31  While  Escoto  was  not  one  of  the  three 
candidates  that  the  nominating  committee  presented  to  the  full  Asamblea,  the  Asamblea  felt 
Escoto’s  qualifications  warranted  her  elevation  to  the  high  court.  Female  Assembly  members 
argued  that  female  representation  on  the  high  court  was  one  criterion  that  the  current  method  of 
nomination  ignored.32  The  full  Asamblea  agreed  with  the  argument  and  elected  Escoto  to  the 
Court. 

The  Corte  Plena  (the  full  Supreme  Court)  appoints  the  members  of  the  lower  courts. 
Nevertheless,  the  magistrados  in  Salas  Primera,  Segunda,  and  Tercera  make  recommendations  to 
the  Corte  Plena  concerning  the  number  of  judges  and  appointments  in  their  respective  areas.33 
Appointment  to  the  Superior  Tribunal-level  positions  requires  that  candidates  have  reached  the 
age  of  30.  No  age  requirement  exists  for  positions  below  the  Superior-Tribunal  level. 

The  judicial  appointment  process  in  Costa  Rica  is  greatly  simplified  by  the  inclusion  of  public 
defenders  and  prosecutors  in  the  judiciary.  Hammergren  (1998,  223)  argues  correctly  that  this 
informal  joint  judicial  career  structure  allows  for  legal  talent  to  develop  within  the  judicial 
institution.  Given  this  condition,  the  Corte  Plena  rarely  has  to  search  outside  of  the  judiciary  for 
candidates  to  fill  vacancies  at  the  Superior  Tribunal  level  or  even  at  the  Court  of  First  Instance 
level.  For  example,  a Superior  Tribunal  judge  in  Limon  served  eight  years  as  a public  defender 
before  being  appointed  to  the  Superior  Tribunal  in  1993. 34  She  is  an  example  of  the  career 
bureaucrat  who  enters  the  profession  after  law  school  and  remains  thereafter.  However,  this 

31  Ismael  Venegas,  “Mujer  electa  magistrada,”  La  Nacion,  18  de  Febrero  del  2003,  at  9A. 

32  • 

An  article  in  La  Nacion  three  weeks  before  the  election  of  Escoto  pointed  out  the  lack  of 
women  jurist  in  the  higher  levels  of  the  judiciary,  even  though  sixty  percent  of  the  judges  in  Costa 
Rica  are  women  (Marcela  Cantero,  “Del  lado  Del  Juez:  Cristina  Viquez  es  la  primera  mujer  que 
preside  la  Asociacion  de  Jueces,”  La  Nacion , 24  de  enero  del  2003,  a 4 viva. 

33  Arroyo  Interview. 

34  Interview  with  Veronica  Dixon  Lindo,  Limon,  Costa  Rica,  March  04,  2003. 
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situation  has  not  resulted  in  a lack  of  professional  recognition  that  has  developed  among  judges  in 
other  Latin  American  countries.  To  the  contrary,  judges  in  Costa  Rica  appear  to  be  greatly 
respected.  This  deviation  to  the  Latin  American  norm  is  perhaps  due  to  the  joint  judicial  career 
structure. 

Judicial  Tenure 

Nicaragua 

Both  the  justices  of  the  Supreme  Court  and  the  appellate  courts  have  set  tenure  of  five  years. 
This  situation  constitutes  a change  from  the  pre-2000  Constitutional  reform  period  when  Supreme 
Court  magistrates  served  seven-year  terms.  The  term  of  a magistrate  of  the  appellate  court  is 
unchanged.  This  change  at  the  Supreme  Court  level  brings  the  term  in  office  of  a Supreme  Court 
magistrate  in  line  with  that  of  the  President  of  the  Republic.  The  intent  appears  to  be  to  shorten 
the  period  that  magistrates  serve  on  the  high  court  and  offer  the  executive  greater  opportunity  to 
shape  the  Court.  However,  an  examination  of  recent  history  illustrates  that  turnover  is  relatively 
frequent  on  the  Court.  With  the  departure  of  the  five  magistrates  in  July  of  2002,  only  two  of  the 
12  magistrates  that  were  members  of  the  Court  in  1997  remain/5 

Moreover,  the  shorting  of  the  tenure  of  Supreme  Court  magistrates  may  contribute  to  the 
lowering  of  the  separation  between  the  judiciary  and  the  executive  branch  of  government  in  that 
there  is  some  evidence  to  suggest  that  supreme-court  judges  tend  to  deviate  overtime  from  the 
executive  that  appoints  them  (Segal,  Timpone,  and  Howard  2000).  At  the  same  time,  the  tenure 
position  of  district  and  municipal  judges  has  improved  from  the  pre-2000  period.  Judges  at  these 
levels  now  have  indefinite  terms  in  office  and  may  serve  as  long  as  they  meet  the  requirements  of 
good  behavior  and  performance. 

While  many  district  and  municipal  judges  prior  to  the  recent  change  served  more  than  the  two 
and  one  year  terms  of  the  past,  the  constant  renewal  period  allowed  for  the  removal  of  judges 

35  The  two  remaining  magistrates  are  Alba  Luz  Ramos  and  Guillermo  Vargas  Sandino. 
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without  cause  (Table  7-1).  This  change  adds  credibility  to  the  district  and  municipal  level  judicial 
positions.  A Magistrado  of  the  Supreme  Court  argues  that  the  change  was  designed  to  make  the 
continuation  of  district  and  municipal  court  judges  less  susceptible  to  political  influence.36 

Nevertheless,  turnover  at  the  lower  levels  of  the  judicial  pyramid  is  a major  concern.  A 
Supreme  Court  Justice  contends  that  resignation  is  the  primary  cause  of  judicial  vacancies.  She 
explains: 

In  five  years  300  judges  have  left  the  bench.  Most  departures  have  occurred 
because  of  resignations.  Many  former  judges  now  work  in  better  positions  in  the 
private  sector.  A small  number  of  judges  left  office  because  of  mal-performance  of 
duty:  either  failure  in  administrative  work,  or  complaints  from  citizens.  Some 
citizens’  complaints  led  to  investigations,  which  proved  correct.37 

She  argues  further  that  the  lack  of  career  opportunities  is  the  greatest  contributor  to  the  high 

number  of  resignations.  She  explains: 

For  the  current  system,  there  is  no  problem  with  term  in  office.  The  problem  is  the 
system  of  selection,  removal,  and  retention  of  judges.  There  is  a problem  of 
assignment  without  advancement  for  good  judges.38 

The  Magistrada ’s  argument  concerning  the  lack  of  advancement  of  judges  applies  most 

prominently  to  judges  at  the  municipal-court  level.  However,  this  condition  also  appears  to  affect 

district  court-level  judges,  since  magistrados  of  the  Tribunal  de  Apelacion  appear  to  have 

relatively  long  tenures.39  The  Magistrada  argues  that  salaries  have  improved  at  the  municipal 

court  level  to  the  point  that  they  are  now  “competitive  with  entry-level  salaries  in  other  areas  of 

,yJ0  . - 

government.  Moreover,  salary  mcreases  are  also  competitive.  She  concedes,  however,  that  the 
disparity  in  salary  between  the  Supreme  Court  level  and  the  municipal  court  level  is  quite  large. 


36  Kent  Interview. 

37 

Ramos  interview. 

38  Ibid. 

39  Interview  with  Zela  Diaz  de  Porras.  Magistrada  of  Tribunal  de  Apelacon  de  Leon,  Leon, 
Nicaragua,  March  28,  2002. 

40 


Ramos  Interview. 
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She  asserts,  “[w]e  need  to  close  the  distance  between  judges  higher  up  in  the  pyramid  and  those 
at  the  lower  levels  of  the  pyramid”41  The  lack  of  advancement  opportunities  remains  the  problem 
in  the  development  of  a judicial  career  ladder. 

Costa  Rica 

Supreme  Court  Magistrados  serve  eight-year  term,  and  are  de  facto  guaranteed  a second  eight- 
year  term.4'  Two-thirds  of  the  Asamblea  Legislativa  must  vote  to  deny  a magistrado  his  or  her 
second  term.  It  is  extremely  rare  for  a magistrado  to  be  denied  the  second  eight-year  term.43 
Whereas,  the  shorter  terms  create  a continuity  problem  for  the  Nicaraguan  Supreme  Court,  the 
longer  tenure  and  automatic  nature  of  the  renewal  of  the  second  term  create  stability  and 
continuity  for  the  Costa  Rican  Supreme  Court.  For  example,  two  Supreme  Court  Magistrados 
that  I interviewed  had  served  on  the  court  for  12  years  and  one  year.  This  spacing  of  Supreme 
Court  tenure  and  the  22  members  combine  to  make  it  unlikely  that  newly  elected  members  will 
constitute  the  Court’s  majority. 

All  lower  court  judges  are  appointed  for  indefinite  terms.  That  is  to  say,  the  length  of  term  is 
limited  only  by  major  judicial  error  or  misconduct.44  The  Costa  Rican  system  has  little  problem 
with  the  retention  of  judges  for  several  reasons.  First,  there  are  more  than  650  judicial  positions  in 
the  court  system.45  This  number  of  judgeships  is  more  than  twice  the  number  that  is  available  in 
the  Nicaraguan  judiciary.  Second,  while  the  shape  of  the  Costa  Rican  judicial  structure  is 
pyramidal,  more  judicial  positions  exist  at  the  second  and  third  levels  of  the  pyramid  than  at  the 
lowest  level  of  the  pyramid.  Based  on  the  number  of  courts  in  the  judicial  system  in  2002, 

41  Ibid. 

42  La  Constitucion  Politico  de  la  Republica  de  Costa  Rica. 

43  Castro  Interview. 

44  Arroyo  Interview. 

45  There  are  currently  683  judgeships  in  the  Costa  Rican  judiciary  (Irene  Vizcaino,  “484.000 
casos  judiciales  estan  pendientes,”  La  Nacion,  26  de  Febrero  del  2003,  a 12  A). 
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twenty-two  Supreme  Court  judgeships,  150  Superior  Tribunal  judgeships,  368  Court  of  First 
Instance  judgeships,  and  1 1 1 Alcadias  judicial  positions  were  occupied  (Morales  2002). 

Third,  the  other  judiciary  positions  are  available  in  the  Public  Ministry’s  positions  and  Public 
Defender  Office’s  positions.  Fourth,  the  judiciary  offers  competitive  salary  and  benefits  in  all 
three  legal  areas  of  the  judicial  career.  Hammergren  (1998,  223)  points  out  that  salaries  for  all 
three  areas  (judges,  prosecutors,  and  public  defenders)  are  high  compared  to  regional  averages. 
Additionally,  the  differences  between  salaries  in  the  various  levels  of  the  three  areas  are  much 
less  pronounced  in  Costa  Rica  than  salaries  in  Nicaragua. 

These  reasons  coalesce  in  Costa  Rica  to  make  the  judicial  career  very  attractive  to  women 
jurists.  In  fact,  women  hold  60%  of  the  more  than  650  judicial  positions  in  Costa  Rica.46 
Meanwhile,  women  jurists  tend  to  occupy  positions  in  the  lower  levels  of  the  judicial  institution. 
For  example,  prior  to  the  recent  elevation  of  Escoto  to  the  Supreme  Court,  only  four  of  the  22 
magistrados  were  women. 

The  judicial  career  ladder  clearly  exists  in  the  Costa  Rica  context.  The  four  conditions  above 
make  the  career  ladder  attractive  and  create  stability  and  continuity  for  the  entire  judicial 
institution.  Hammergren  (1998,  223)  points  out  that  the  inclusion  of  the  Public  Ministry  and 
Public  Defender  Offices  in  the  judiciary  “has  been  criticized  for  creating  occasional  conflicts  of 
interest.”  The  inclusion  has  contributed  to  the  judicial  institution’s  ability  to  attract  and  retain 
high  quality  jurists. 

Jurisdiction  and  Decision-Making 

Nicaragua 

The  court  of  first  instance  in  the  Nicaraguan  criminal  court  system  is  the  Juzgados  Locales 
(Municipal  Courts).  These  courts  have  only  original  jurisdiction  and  oversee  criminal  cases  that 


46  Marcela  Cantero,  “Del  lado  Del  Juez”  Cristina  Viquez  es  la  primera  mujer  que  preside  la 
Asociacion  de  Jueces,”  La  Nacion,  24  de  enero  del  2003,  a 4 viva. 
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carry  sentences  of  fewer  than  three  years.  There  has  been  a steady  increase  in  the  number  of  cases 
this  level  of  the  court  has  encountered  in  the  last  few  years.  For  example,  the  number  of  cases 
administrated  annually  by  the  Municipal  Court  in  Granada  increased  from  around  1,500  cases  in 
1999  and  2,000  to  2,081  cases  in  2001. 47  The  majority  of  the  cases  that  the  municipal  courts 
oversee  involve  crimes  against  persons,  minor  dmg  violations,  minor  theft,  and  domestic 
violence.48  While  accused  persons  may  opt  for  jury  trials,  most  accused  persons  choose  to  forego 
the  jury  trial  at  this  level. 

Individuals  who  are  convicted  of  crimes  may  appeal  a guilty  verdict  to  the  District  Court  level. 
The  percentage  of  appellate  jurisdiction  cases  handled  by  the  District  Courts  varies  by  district. 

For  example,  about  25%  of  the  cases  heard  by  the  First  District  Criminal  Court  in  Leon  was 
derived  from  the  court’s  appellate  jurisdiction  in  2001  and  2002  49  The  First  District  Criminal 
Court  in  Leon  supervises  six  municipal  courts.  '’0  Only  5%  of  the  cases  heard  in  District  Criminal 
Court  in  Granada  was  derived  from  the  court’s  appellate  jurisdiction  in  2001  and  2002.51  This 
district  court  supervises  four  municipal  courts.  The  district  courts’  original  (ordinary)  jurisdiction 
is  criminal  offenses  that  carry  the  possibility  of  sentences  of  prison  terms  of  three  years  or 
greater.  Seventy-five  percent  of  the  650  cases  administrated  by  the  First  District  Criminal  Court 
of  Leon  in  2001  were  derived  from  the  Court’s  original  jurisdiction.52  The  650  cases  constitute  an 
increase  for  the  Leon  Court  over  the  last  five  years.  The  District  Court  Judge  in  Leon  attributes 


47  At  the  time  of  my  field  research,  the  local  court  in  Granada  was  averaging  1 50  cases  per  month 
for  the  first  three  months  of  2002  (Interview  with  Maria  Fabiola  Betancourt,  Municipal  Court 
Judge  in  Granada,  Nicaragua,  Granada  Nicaragua,  April  23,  2002). 

48  Betancourt  Interview. 

49  Toruno  Interview. 

50  Ibid. 

M Interview  with  Alcides  Munoz,  District  Judge  Granada,  Granada,  Nicaragua,  April  23,  2002. 

52 


Toruno  Interview. 
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the  increase  in  these  more  serious  crimes  to  increased  urban  poverty.5’  The  Court’s  most  typical 
case  is  robbery  with  violence  or  robbery  with  intimidation.  The  Court  also  oversees  high  numbers 
of  other  types  of  property  crimes  and  domestic  violence  crimes.54  The  District  Court  in  Granada 
has  experienced  a similar  increase  in  serious  crime  with  robbery  as  the  most  typical  case.3" 

The  trial  by  jury  is  most  likely  at  the  district-court  level.  None  of  the  judges  interviewed  in  this 
study  is  satisfied  with  the  performance  of  the  jury.  Critics  on  both  the  right  and  the  left  criticize 
the  jury  for  its  tendency  to  acquit  even  in  the  face  of  overwhelming  evidence  of  the  guilt  of  the 
accused.30  Even  given  the  deficiencies  of  the  jury,  an  Appellate  Court  judge  explains  the  rational 
for  the  jury: 

The  jury  is  very  emotional,  and  a good  defense  attorney  can  manipulate  the  jury. 

The  jury  is  not  always  an  effective  avenue  for  justice  but  it  is  an  avenue  for  the 
public  to  participate  in  the  process  of  the  distribution  of  justice.57 

The  use  of  the  jury  in  the  Nicaraguan  system  is  a deviation  from  the  civil  law  system  and  is  a 
major  difference  from  the  Costa  Rican  system.  Marshall  (1972,  214)  argues  that  the  “primary 
purpose  of  the  jury  is  to  provide  the  accused  with  a safeguard  against  governmental  oppression: 
the  corrupt  or  overzealous  prosecutor;  the  complaint,  biased,  or  eccentric  judge.”  Given  the 
emphasis  that  the  Sandinistas  placed  on  popular  justice,  it  is  surprising  that  the  Revolutionary 
government  abolished  the  jury  trial.  Wilson  (191,  359)  argues  that  the  Sandinista  leadership  cited 
“the  time  and  cost  involved  in  the  required  use  of  juries,  the  lack  of  training  and  understanding  on 


53  Ibid. 

34  Domestic  violence  is  a particular  problem  for  the  country.  Former  Supreme  Court  Magistrada 
Ramos  argues  that  the  major  deficiency  in  the  Nicaraguan  criminal  justice  system  is  the  lack  of  a 
Family  Law  code,  which  would  allow  the  system  to  intervene  more  forcefully  (Ramos  Interview). 

53  Munoz  Interview. 

36  Jose  Joaquin  Quadra,  “El  controversial  tema  del  Juicio  por  Jurado,”  La  Prensa , 1 1 de  Marzo 
del  2002,  a 13  A. 

57 
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the  part  of  laypersons,  and  the  tendency  of  juries  to  acquit”  as  the  reasons  for  the  jury 
abolishment.  Law  164  reestablished  the  jury  trial  in  1993. 58 

The  Nicaraguan  jury  selection  process  is  grounded  in  the  democratic  process  and  is  designed 
to  represent  a cross-section  of  the  community  in  which  the  trial  takes  place.  Jurors  are  selected 
annually,  must  be  2 1 years  of  age  or  older,  and  must  have  the  ability  to  read  and  write.59  A 
committee  consisting  of  the  mayor  of  the  municipality,  the  city  commission,  two  commissioners 
of  the  Supreme  Court,  a delegate  of  the  Prosecutor  of  Justice,  and  the  District  Judge  selects 
between  60  and  100  individuals  to  serve  as  the  jury  pool  for  the  judicial  district.  A jury  of  five  is 
selected  randomly  to  serve  on  each  trial-by-jury  case.60 

While  the  jury  system  has  been  in  place  since  1994,  the  District  judge  in  Granada  explains  the 
shortcomings  of  the  process: 

The  jury  serves  for  one  year.  The  problem  is  that  the  jury  is  unfamiliar  with  the 
law.  The  jury  is  guided  by  emotion.  The  defense  appeals  to  the  heart  over  the 
evidence.  On  the  other  hand,  the  jury  is  important  fundamentally  to  the  process.61 

A former  Supreme  Court  Magistrada  agrees  and  asserts: 

Juries  are  worst  than  they  were  before  [1997],  They  make  decisions  based  on 
what  they  think  and  not  based  on  the  evidence.  Juries  are  not  a part  of  the 
evidential  process.  They  acquit  people  who  are  clearly  guilty,  and  they  find  guilty 
people  who  are  clearly  innocent.62 

Her  point  concerning  the  evidential  process  is  particularly  important.  The  fact  that  juries  are  not 
privy  to  the  evidential  process  contributes  to  juries  disregard  of  the  evidence. 

The  Tribunal  de  Apelacion  is  the  most  technical  and  cloistered  of  the  Nicaraguan  judicial 
levels.  Each  of  the  nine  Tribunals  consists  of  three  magistrates.  The  number  of  Tribunals 

58  Law  No.  164,  La  Gaceta , December  13,  1993. 

59  Law  No.  164,  La  Gaceta,  December  13,  1993,  23  para  3. 

Eleven  people  are  initially  chosen  to  makeup  the  jury  pool.  From  this  pool,  five  individuals  are 
select  to  serve  on  the  case.  (Law  No.  164,  art.  277). 

61  Munoz  Interview. 
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corresponds  to  the  state’s  administrative  departments.  The  Tribunal  in  the  Department  of  Leon 
hears  about  1,200  cases  annually.  Seventy-five  percent  of  the  Tribunal’s  cases  are  derived  from 
the  court’s  appellate  jurisdiction.  The  Court  only  receives  appeals  from  the  district-court  level.  A 
judge  of  the  Appellate  Court  in  Leon  asserts  that  case  arrive  to  the  court  trough  a variety  of 
reasons.  She  explains: 

A case  merits  revision  when  the  judge’s  decision  is  not  definitive.  Appeals  can  be 
based  on  new  evidence,  and  in  some  cases  the  Tribunal  will  issue  release 
warrants  based  on  the  new  evidence.  The  typical  case  is  resolved  within  a month; 
however,  some  cases  may  take  as  long  as  three  months.  The  typical  monthly 
workload  is  thirty  cases.61 

The  majority  of  the  original  jurisdiction  cases  of  the  Tribunals  involve  writs  of  habeas  corpus 
or  writs  of  amparo.  Few  cases  at  the  Tribunal  level  involve  police  misbehavior.  However,  the  few 
cases  involving  police  behavior  that  reach  the  Tribunal  usually  involve  habeas  corpus  or  amparo. 
Tribunal  magistrados  study  cases  individually,  create  an  individual  brief,  and  provide  a copy  of 
the  brief  to  the  other  members  of  the  Tribunal.  The  Tribunal’s  decision  can  be  unanimous  but 
only  a majority  decision  is  required  to  render  an  opinion. 

At  the  Supreme  Court  level,  most  decisions  concerning  individual  cases  are  made  within  the 
respective  sala.  That  is  to  say,  criminal  cases  that  reach  the  Supreme  Court  level  are  decided  in 
the  Sala  Penal.  The  Sala  Penal  hears  about  60  to  70  cases  annually.  Ninety-percent  of  these 
cases  are  derived  from  the  Sala ’s  appellate  jurisdiction.  The  cases  are  primarily  cases  involving 
judicial  error,  the  failure  of  the  lower  court  judges  to  fulfill  judicial  procedure,  and  a few  cases 
that  involve  new  evidence.  When  the  Sala  finds  for  the  defendant,  the  cases  generally  are 
returned  to  the  lower  court  for  a new  ruling  or  retrial.  In  cases  of  overwhelming  evidence  of  the 
innocence  of  the  accused,  the  Sala  may  overturn  the  ruling  directly.  Only  guilty  verdicts  may  be 
appealed  to  the  Sala  Penal.  In  addition,  judicial  sentences  can  be  appealed.  While  it  is  technically 
possible  for  the  full  Supreme  Court  to  hear  a criminal  case,  this  possibility  is  never  exercised.64 

63 
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Costa  Rica 

Alcaldias  handle  misdemeanor  offenses  that  usually  involve  fines  or  imprisonment  for  fewer 
than  12  months.  The  three  criminal  court  levels  that  handle  felony-type  criminal  offenses  are  the 
Juzgados  Penales  (The  Courts  of  First  Instance),  the  Superior  Tribunals,  and  the  Sala  Tercera  of 
the  Costa  Rican  Supreme  Court.  Each  Juzgados  Penal  is  assigned  four  judges.  Three  of  these  four 
judges  form  a panel  for  each  individual  case.  Once  again,  there  are  no  juries  in  Costa  Rica.  The 
Juzgados  Penales  administer  cases  that  carry  possible  sentences  of  3 years  or  fewer.  The  typical 
cases  in  this  level  of  the  judiciary  involve  minor  property  crimes  and  minor  assaults.  A majority 
vote  by  the  three-judge  panel  is  required  for  conviction  or  acquittal.  The  Juzgados  Penales 
administer  on  average  about  1,100  cases,  annually. 

The  Superior  Tribunal  is  the  second  level  of  the  criminal  court.  Each  of  the  25  Superior 
Tribunals  is  assigned  six  judges,  and  three  of  the  six  judges  serve  on  each  case.  The  Tribunal 
hears  cases  that  involve  possible  sentences  of  three  to  50  years  in  prison.  The  average  Superior 
Tribunal  administers  approximately  1,000  cases  per  year.  The  1,000  cases  per  year  is  a high 
number  because  each  case  requires  that  a panel  of  three  judges  collaborate  to  reach  a decision.  A 
Superior  Court  judge  in  Limon  affirms  that  the  Tribunal  in  the  province  handles  more  cases  than 
the  average.  She  explains: 

The  Tribunal  here  [Limon]  has  an  extremely  high  caseload.  Most  of  the  cases  that 
reach  the  Tribunal  involve  property  crimes;  mostly  burglary  and  robbery.  There  are 
also  a high  number  of  assault  cases.  65 

Moreover,  judges  are  under  severe  time  constraints  to  complete  cases  punctually.  The  1997  Code 
of  Criminal  Procedure  requires  that  all  cases  must  be  resolved  in  18  months.  Other  time 
constraints  also  impact  the  operation  of  the  court.  The  judge  in  Limon  explains: 


64  Kent  Interview. 
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Sentences  must  be  handed  down  as  soon  as  the  trial  is  completed.  We  [the  panel 
of  judges]  usually  take  about  three  hours  to  make  the  decision  after  the 
completion  of  the  trial.  However,  we  may  take  up  to  five  days  to  make  the 
decision  if  there  are  a high  number  of  witnesses  to  address  the  sentencing 
hearing.  In  some  extreme  cases,  we  may  petition  the  Supreme  Court  for  more 
time  in  handing  down  the  decision.66 

Individuals  who  are  considered  high  risk  to  community  safety  may  be  placed  under  prision 
preventive!  for  a three-month  period,  which  may  be  extended  for  a second  three-month  period.67 
On  rare  occasions  and  for  particularly  heinous  offenses,  judges  may  place  the  accused  under  six- 
month  prision  preventive j.68  This  form  of  incarceration  without  consideration  of  bail  forces  the 
Tribunal  to  handle  these  types  of  cases  more  quickly  as  the  case  must  be  resolved  in  eighteen 
months.69  Because  of  the  need  to  resolve  these  cases  first,  other  less  severe  cases  may  face 
lengthy  delay. 

Like  the ywzga^o-decision  process,  a majority  vote  is  required  for  conviction  or  acquittal.  The 
Tribunal  must  issue  its  sentence  as  soon  as  the  trial  is  completed.  The  absence  of  jury  inclusion  in 
the  decision-making  process  at  the  Superior  Tribunal  level  makes  the  Costa  Rican  justice  system 
more  bureaucratic  and  less  public  than  that  of  Nicaragua.  Several  community  leaders  in  Limon 
believe  that  the  inclusion  of  juries  in  the  process  would  improve  the  Costa  Rican  justice  system 
and  “give  citizens  a stake  in  the  system.”70 


66  Dixon  Interview. 

67  The  power  of  imposing  prision  preventive/  is  also  granted  to  judges  at  the  juzgado  level. 

68  A judge  in  Golifito  issued  six-month  prision  preventiva  to  a fisherman  who  used  a harpoon  to 
murder  his  companion  in  February  of  2003.  This  incident  was  the  latest  in  a series  of  incidents  in 
which  Costa  Rican  men  had  killed  their  wife  or  girlfriend  (Carlos  Arguedas,  “Dictan  seis  meses 
de  prision  a pescador:  Sospechoso  de  mater  a compana,”  La  Nacion,  15  de  Febrero  del  2003  a 
12  A). 

69  A bail  system  does  exist  for  lesser  violations,  and  the  Court  attempts  to  take  the  accused 
financial  situation  into  consideration  when  setting  bail. 

70 

Interview  with  Alfred  King,  President  of  United  Negro  Improvement  Association  (UNIA), 
February  21,  2003.  Moreover.  Enrique  Thorpe,  President  Camara  de  Comercio,  Limon  argues 
that  the  lack  of  a jury  deprives  citizens  of  a sense  of  ownership  of  the  justice  system  (Interview 
with  Enrique  Thorpe,  President  Camara  de  Comercio,  Limon,  Costa  Rica,  March  5,  2003). 
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A comparison  of  Table  7-1  and  Table  7-2  illustrates  the  remarkable  difference  in  the  caseloads 
of  the  Nicaraguan  Sala  Penal  and  the  Costa  Rican  Sala  Tercera.  While  the  Nicaraguan  Sala 
handles  only  60  to  70  cases  annually,  the  Costa  Rican  Sala  hears  more  than  1,300  cases 
annually  .71  This  disparity  can  be  attributed  to  the  nature  of  the  jurisdictions  of  the  two  systems. 
Ninety  percent  of  the  cases  that  the  Nicaraguan  Sala  Penal  hears  are  derived  from  appellate 
jurisdiction.  The  Sala  Tercera  derives  all  of  its  cases  from  its  original  jurisdiction  (Morles  2002, 
32).  The  Costa  Rican  Sala  reviews  all  cases  in  which  the  convicted  person  receives  a prison 
sentence  of  five  years  or  more. 

Five  magistrados  serve  in  the  Sala  Tercera , and  a majority  vote  by  the  Sala  to  revise  a 
sentence  that  has  been  imposed  by  a lower  court.  The  Sala  rarely  revises  the  sentences  that  are 
issued  by  the  lower  courts.  Revisions  are  granted  only  about  5%  of  the  time.72  If  the  Sala  Tercera 
grants  or  refuses  to  grant  a revision  the  case  is  complete.  In  a few  cases,  the  Sala  Tercera  is  the 
court  of  first  jurisdiction.  This  condition  occurs  when  the  individual  on  trial  is  a high 
governmental  official.  In  these  cases,  the  full  Supreme  Court  (the  Corte  Plena)  serves  as  the  court 
of  revision.  The  situation  in  which  the  Corte  Plena  serves  as  a court  of  revision  is  extremely 
rare.73  Finally,  writs  of  habeas  corpus  and  writs  of  amparo  are  administered  by  the  Constitutional 
Chamber. 

Communication  of  Judicial  Activity  to  The  Public 

Nicaragua 

I argued  earlier  that  the  2002  stand  of  the  legal  epistemic  community  against  the  appointment 
of  new  magistrates  to  the  Supreme  Court  could  be  the  beginning  of  a new  position  for  the 
judiciary  in  the  Nicaraguan  society.  Nevertheless,  the  judicial  institution  faces  several  challenges 


71  Castro  Interview. 
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if  it  is  to  institutionalize  its  role  as  a societal  force  of  significant  stature  in  the  polity.  These 
challenges  include  arresting  a mounting  crime  problem,  responding  effectively  to  the  continual 
problem  of  governmental  corruption,  and  enhancing  its  relationship  with  the  Nicaraguan  media 
and  the  public. 

Crime  is  increasing  at  every  level  of  the  Nicaraguan  criminal  court  system.  While  the  District 
Court  Judge  in  Leon  attributes  much  of  the  increase  to  the  increase  in  urban  poverty,  the  other 
growth  areas  in  Nicaraguan  crime  are  related.  These  crimes  include  increases  in  drug  related 
crime,  prostitution,  sexual  abuse  of  children,  and  domestic  violence.  The  arrest  of  64-year  old 
woman  known  as  uLa  Abuela for  the  possession  of  and  intent  to  distribute  crack  cocaine  is 
illustrative  of  the  societal  extent  of  the  drug  problem.74 

Prostitution  has  established  an  increased  presence  in  Nicaraguan  society.  Rafael  Lara,  a writer 
for  El  Nuevo  Diario,  reported  that  the  Nicaraguan  capital  city  of  Managua  had  more  than  2,000 
women  working  as  prostitutes  in  2002. 73  Forty  percent  of  these  2,000  women  were  minors.  In  the 
environment  of  the  economic  and  social  change  of  the  1990s,  prostitution  returned  as  an 
organized  system  in  the  streets,  local  private  clubs,  massage  parlors,  casinos,  hotels,  and  motels.76 
The  inability  of  the  Supreme  Court  to  enact  new  criminal  and  family  law  codes  has  affected  the 
ability  of  the  justice  system  to  deal  aggressively  with  the  areas  of  increased  crime.  For  example, 
civil  society  organization  such  as  The  Women’s  Network  Against  Violence  has  argued  that  the 
criminal  procedural  code  should  include  mandatory  sentences  for  crimes  against  children. 77 

74  Moises  Gonzalez  Silva,  “La  “Abuela”  de  la  droga,  arrepentida  y presa,”  El  Nuevo  Diario,  20  de 
Abril  del  2002,  a 4. 

73  Rafael  Lara,  “Managua  ya  tiene  2 mil  prostitutes,”  El  Nuevo  Diario,  17  de  Marzo  del  2002,  a 4. 

76  Ibid. 

77  r*  , 

Rafael  Lara,  “Codigo  debe  incluir  delitos  sexuales  contra  la  ninez,”  El  Nuevo  Diario,  26  de 
Abril  del  2002.  While  the  1998  Codigo  de  la  Nine:  begins  to  address  some  of  the  concerns  that 
advocates  have  concerning  the  plight  of  children  in  Nicaraguan  society.  The  law  is  not  a criminal 
code  and  fails  to  address  criminal  concerns  fully.  The  law  does  contain  details  on  how  the  police 
should  treat  children  who  have  entered  the  criminal  justice  system. 
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Domestic  violence  is  also  connected  to  the  economic  conditions  of  the  society.  The  Women’s 

Network  Against  Violence  is  attempting  to  establish  mechanisms  to  prevent  family  violence.  A 

former  Supreme  Court  Magistrada  argues  that  the  lack  of  a family  court  system  complicates  the 

domestic  violence  problem.78  She  explains: 

Women  generally  come  into  the  system  for  family  causes.  There  are  no  easy 
answers  for  women.  There  is  no  family  court,  and  no  court  to  handle  cases  related 
to  women  and  children.  These  cases  fall  through  the  district  court.  They  are 
intended  for  the  municipal  courts  but  are  rarely  resolved  there.  These  cases  are 
primarily  found  in  urban  zones.  Women  in  urban  areas  have  greater  access  to  the 
system.7 

Moreover,  the  Magistrada  points  out  that  the  lack  access  to  a victim  service  system  leaves 

domestic  violence  victims  with  little  remedy.  She  argues: 

Public  defenders  are  for  the  accused,  and,  therefore  the  accused  abuser  receives 
the  public  assistance.  There  is  no  balance  for  the  woman,  no  equity  of  condition. 

Family  violence  is  an  accepted  way  of  life.80 

From  a criminal  procedure  point  of  view,  municipal  courts  should  administer  the  initial 
domestic  violence  cases.  However,  these  cases  are  treated  as  minor  violations.  Only  when  the 
situation  escalates  to  a level  of  seriousness  to  justify  district  court  jurisdiction  are  the  cases  given 
serious  legal  scrutiny.81  Nevertheless,  problems  exist  at  the  district  court  level.  The  district  court 
judge  in  Leon  argues  that  a high  number  of  his  cases  involve  domestic  violence;  however,  the 
economic  condition  of  families  is  a great  impediment  to  bring  domestic  violence  cases  to 
satisfactory  conclusions.  He  explains: 

Thirty  percent  of  all  the  cases  in  this  court  involve  domestic  violence.  The  problem 
is  that  the  wife  and  her  representative  will  come  to  court  and  request  that  the 
charges  be  dropped  against  her  husband  or  companion.  Unfortunately,  the  family 
is  in  great  need  of  the  income  of  the  husband  or  companion.82 


78 

Ramos  Interview. 

79  Ramos  Interview. 


80  Ramos  Interview. 


81 


Ibid. 


82 


Toruno  Interview. 


183 


The  poor  economy  and  poor  prospects  for  women  in  the  Nicaraguan  economy  confine  women  to 
a dependent  position. 

Corruption  is  the  second  major  challenge  that  the  Nicaraguan  judiciary  faces  in  its  desire  for 
institutionalization.  The  majority  of  the  society  remains  convinced  that  the  judiciary  lacks  the 
capacity  to  deal  effectively  with  high-level  governmental  corruption.  The  situation  concerning 
corruption  in  the  administration  of  Former  President  Amaldo  Aleman  has  raised  the  corruption 
problem  to  a new  level.  Nevertheless,  this  elevated  problem  has  created  a new  opportunity  for  the 
judicial  institution.  The  indictment  of  Aleman  and  members  of  his  administration  in  2002  by 
various  district-level  judges  in  Managua  created  a new  level  of  popular  support  for  the  judicial 
institution  (Rodas-Martini  2003,  96). 

The  Appellate-level  court  supported  the  district-level-courts’  decisions,  and  the  Supreme 
Court  supported  the  Appellate  court’s  decisions.  Further,  civil  society  organization  rallied  behind 
justice  system  structures  as  the  Superior  Council  of  Private  Business  offered  financial  support  to 
the  attorney  general’s  office  in  its  investigation  of  governmental  corruption  (Rodas-Martini,  99). 
The  end  result  of  this  societal  confrontation  in  corruption  was  the  removal  of  the  former  president 
Aleman’s  immunity  and  his  eventual  imprisonment.83  Nevertheless,  governmental  corruption 
remains  a major  concern  for  the  society.  Even  current  President  Bolanos,  who  in  many  ways  has 
distinguished  himself  as  an  honest  broker  within  the  political  sphere,  has  been  guilty  of  the 
nepotism  and  cronyism  that  has  characterized  previous  Nicaraguan  governmental 
administrations.84 

The  relationship  between  the  judicial  institution  and  the  media  is  an  essential  component  to  the 
establishment  of  judicial  independence  in  the  Nicaraguan  society.  The  judiciary  cannot 

83  For  a discussion  of  the  issue  around  this  confrontation  see  “De  encrucijada  en  encrucijada,” 
(2003).  Envio  250.  See  also  Associated  Press,  “Nicaragua’s  Former  President  in  Jail,”  New  York 
Times,  August  12,  2003. 

Rodas-Martini  reports  that  Bolanos  has  appointed  twenty-five  of  his  family  members  to 
governmental  positions  (2003,  97). 
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manipulate  this  relationship.  The  relationship  will  improve  as  the  judiciary  gains  legitimacy  as  an 
independent  body  within  the  governmental  structure.  Currently,  the  judiciary,  and  particularly  the 
Supreme  Court,  is  portrayed  as  an  institution  that  is  subordinated  to  the  will  of  the  political 
sphere.  For  example,  recent  attempts  to  alter  the  election  procedure  and  tenure  of  Supreme  Court 
magistrates  are  viewed  as  attempts  to  imbue  the  Court  with  the  independence  it  lacks.83 
Moreover,  Supreme  Court  Magistrados  are  referred  to  continually  as  Sandinista  or  Liberalista 
magistrados  even  though  the  Sandinista’ s have  not  controlled  government  since  1990. 86 

Of  course,  media  and  public  perception  of  the  judicial  power  are  out  of  the  direct  control  of 
the  Judiciary  and  the  Supreme  Court.  Members  of  the  judiciary  view  political  and  constitutional 
changes  as  separate  from  judicial  change.  A Supreme  Court  Magistrada  argues  that 
constitutionally  mandated  changes  in  the  selection  procedure  for  elevation  to  the  Supreme  Court 
should  not  affect  directly  the  credibility  of  the  Court.87  At  the  same  time,  another  Magistrado 
acknowledges  that  selection  procedures  can  affect  the  Court’s  credibility  if  the  change  infringes 
on  the  Court’s  perceived  non-partisan  nature.88  He  contends  that  a change  to  an  appointment 
procedure  that  would  replace  the  current  super-majority  requirement  with  a simple  majority  could 
be  problematic.  He  argues. 

From  a political  point  of  view,  if  a party  has  more  than  50%  of  the  Assembly,  it 
could  exclude  members  of  the  minority  parties.  Not  only  does  the  majority  party 
now  control  the  election  of  magistrados,  it  can  also  remove  magistrados.  The 
Assembly  would  make  the  law,  establish  the  procedures,  and  apply  the  law.  This 
condition  would  exceed  the  legislative  faculty.89 

85  Consuelo  Sandoval,  “Apoyo  Legislativo  a prueba,”  La  Prensa,  1 de  mayo  del  2002,  a 3A;  and 
Esteban  Solis,  “Bolanos  claro:  Cinco  nuevos  magistrados,”  El  Nuevo  Diaro,  1 de  mayo  del  2002, 
a 12. 

86  See  for  example  Eduardo  Enriquez,  “El  Problema  en  la  Corte  no  es  dinero,”  La  Prenza,  20  de 
septiembre  del  2003. 

87 

Ramos  Interview. 

88  Kent  Interview. 

89 


Kent  Interview. 
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The  comments  of  the  two  former  Magistrados  are  indicative  of  Supreme  Court-level 
internalization  of  the  concept  of  the  impartial  and  apartisan  judicial  official.  The  posterior 
parameter  means,  standard  deviations  and  Bayesian  credible  intervals  produced  by  the  survey 
data  and  the  priors  that  I elicited  from  the  judicial  experts  offers  statistical  evidence  that  lower 
court  judges  have  also  internalized  these  concepts  (Appendix  C for  model  specifications).  Table 
7-3  shows  that  the  posterior  estimates  produced  by  the  data  and  the  prior  elicited  from  a 
municipal  court  judge  in  Granada  and  a district  court  judge  in  Leon  reveal  judicial  politicization 
and  belonging  to  the  Catholic  religion  as  reliable  factors  in  an  individual’s  trust  in  the  fairness  of 
the  justice  system.90 


Table  7-3.  Posterior  summary  for  Elicited  Prior  Models  of  Trust  in  the  Nicaraguan  Justice 
System 


Estimate 


Judicial 

Mean(Std  dev)90%  BCI 


Left  of  center 
Mean(Std  dev)90%  BCI 


Intercept 

Political  Judiciary 
Ideology: 

Center 

Left 

Occupation: 

Blue  Collar 
White  Collar 
Religion. 

Catholic 


0.63(0.37)[  0.02:  1.23] 
-1.38(0.28)[-1.83:-0.92] 

-0.49(0.33)[-1.03:  0.06] 
-0.71  (0.33)[- 1 ,26:-0. 1 6] 

0.81  (0.34)[  0.26:  1.36] 
0.52(0.33)[-0.03:  1.06] 


0.50(0.36)[-0.09:  1.10] 
-1.29(0.28)[-1.74:-0.83] 

-0.53(0.33)[- 1 .07:  0.01] 
-0.83(0.33)[-1.38:-0.29] 

0.72(0.33)[  0.17:  1.27] 
0.39(0.33)[-0. 16:  0.93] 


-0.55(0.29)[-0.07:-l  .03]  -0.23(0.29)[-0.71:  0.24] 


Right  of  center 
Mean(Std  dev)90%  BCI 
0.42(0.36)[-0.18:  1.01] 
-1.27(0.28)[-1.72:-0.81] 

-0.54(0.33)[-1.08:  0.01] 
-0.81(0.33)[-1.36:-0.26] 

0.96(0.34)[  0.41:  1.52] 
0.62(0.33)[  0.08:  1.17] 

-0.34(0.29)[-0.82:  0.13] 


BCI  is  Bayesian  Credible  Interval. 

Ideology:  Center  and  Ideology:  Left  are  compared  to  the  baseline  of  Ideology:  Right. 
Occupation:  Blue  Collar  and  Occupation:  White  Collar  are  compared  to  the  Student  baseline 
occupational  grouping. 

Religion:  Catholic  is  compared  to  the  Religion:  Non-Catholic  baseline. 


Because  of  the  reliable  negative  estimate  on  the  Catholic  religion,  the  Judicial  Model  posits 
the  mainstream  of  Nicaraguan  society  as  the  portion  of  society  that  is  most  disappointed  by  the 
performance  of  the  system.  This  model  also  produces  results  that  indicate  that  ideological 
extremes  are  less  important  in  trust  in  the  fairness  of  the  law  (smaller  estimated  coefficient  on 


90 


Betancourt  Interview  and  Toruno  Interview. 
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Ideology:  Center  and  Left).91  In  comparison  to  the  posterior  estimate  produced  by  the  political 
Left  of  center  and  political  Right  of  center  civil  society  expert  models,  the  Judicial  Model’s 
posterior  parameter  estimates  reveal  a noticeable  bias  that  privileges  the  impartiality  and 
apolitical  nature  of  the  judiciary.  This  bias  is  shown  in  the  fact  that  the  Left-of-center  and  Right- 
of-center  estimates  of  judicial  independence.  Ideology,  and  Religion  are  practically  the  same. 

The  judicial  prior  is  moving  the  estimates  away  from  the  other  two. 

While  all  three  posterior  estimate  groupings  posit  judicial  politicization  as  deleterious  to  trust 
in  the  fairness  of  the  justice  system,  the  judicial  model’s  posterior  mean  for  judicial  politicization 
is  slightly  larger.  This  judicial  bias  towards  the  existence  and  importance  of  an  impartial  and 
independent  judiciary  that  is  found  in  both  higher  (in  the  comments  of  the  two  Supreme  Court 
Magistrados)  and  lower  levels  (the  elicitation  results)  of  the  judicial  hierarchy  reveals  an 
incongruence  between  the  judicial  institution’s  notion  of  the  importance  of  judicial  independence 
to  the  justice  system  and  societal  importance  of  judicial  independence  to  the  justice  system.  The 
relationship  between  the  Nicaraguan  judiciary  and  the  Nicaraguan  media  plays  an  important  role 
in  the  view  that  society  holds  of  the  judicial  institution. 

Costa  Rica 

The  Costa  Rican  media  portrays  the  judiciary  as  an  aggressive  apolitical  actor  called  upon  to 
intervene  in  current  and  potential  political  problems,  rather  than  as  a subordinate  actor  that  is  the 
captive  of  the  political  government.  In  January  2003,  The  Sala  ruled  that  the  Ministry  of 
Education  must  comply  with  the  200-day  school  year,  which  was  established  by  the  Central 
American  Education  Agreement/'  The  Ministry  of  Education  had  argued  that  a lack  of  resources 
could  require  alterations  to  the  200-day  schedule.  Retention  of  the  200-day  school  year  was  and  is 
strongly  supported  by  teacher’s  unions  and  by  the  public  at  large.  Moreover,  the  Ministry 

91  Given  the  standard  deviation  estimate,  the  estimate  on  Ideology:  Center  is  not  reliable. 

92 

Amanda  Schoenberg,  “High  Court  Reiterates  Need  for  200-Day  School  Year,”  The  Tico  Times, 
January  24,  2003,  at  1. 
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acknowledged  quickly  that  it  would  comply  with  the  Court’s  ruling.  The  fact  that  other 
institutions  and  agencies  of  government  quickly  accept  court  rulings  contributes  to  a public 
perception  of  judicial  legitimacy. 

Moreover,  the  Sala's  April  2003  ruling  in  favor  of  presidential  reelection  after  a two  term 
respite,  and  the  Legislative  Assembly’s  and  political  parties’  quick  acceptance  of  this  ruling  also 
speak  to  the  judiciary’s  accepted  role  in  adjudicating  political  disputes.9’  Meanwhile  the  media 
maneuvered  aggressively  to  gauge  the  vote  of  each  individual  Magistrado  of  the  Constitutional 
Chamber.  4 This  media  speculation  presents  the  Court  to  the  public  as  an  arbiter  of  political 
disputes,  and  therefore,  as  an  apolitical  actor  in  the  political  sphere.  Rarely  does  the  Nicaraguan 
media  present  the  Nicaraguan  Supreme  Court  in  this  light.  The  Nicaraguan  media  presents  the 
Nicaraguan  Court  as  a subordinate  political  actor,  and  this  presentation  may  be  warranted.  The 
difference  in  the  media  presentation  of  the  two  judicial  institutions  clearly  distinguishes  these  two 
societies. 

At  the  same  time,  the  Costa  Rican  judiciary  faces  specific  problems  concerning  modernization 
of  the  judicial  structure  and  stabilizing  mounting  caseloads  at  all  levels  of  the  court  structure. 
Contrary  to  the  Nicaragua  situation,  the  Costa  Rican  society  does  not  connect  these  problems 
directly  to  the  legitimacy  of  the  judicial  institution.  Like  most  Latin  American  judiciaries,  the 
Costa  Rican  judiciary  is  incorporating  aspects  of  the  adversarial  system  of  criminal  justice  into  its 
traditional  inquisitorial  system.  Guamieri  and  Pederzoli  (2002,  1 22)  argue  that  in  the  inquisitorial 
system,  the  process  “is  controlled  by  a judge  who  is  expected  to  represent  interests  other  and 
higher  than  those  of  the  litigants.  Hence,  the  judge  is  given  control  over  the  entire  sequence  of 
events,  from  the  preliminary  stage  through  to  the  trial.”  On  the  other  hand,  they  argue  that  the 


93  David  Boddiger,  “Court  OK’s  2 Terms  for  Presidents,”  The  Tico  Times,  April  1 1,  2003,  at  1. 

94  See  for  example  Mario  Bermudez,  “Recta  Final  Para  Reelection  en  Sala  IV,”  La  Republica,  13 
de  marzo  del  2003,  a 12. 
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adversarial  system  is  “based  on  direct  confrontation  between  the  two  disputants  through  then- 
legal  representatives,  who  tend  to  become  the  leading  actors”  (122). 

While  the  Costa  Rican  Supreme  Court  will  not  replace  its  inquisitorial  system  with  the 
adversarial  system,  the  Court  would  like  to  incorporate  more  oral  hearings  and  greater  advocacy 
for  defendants.  To  avoid  conflicts  of  interests,  these  two  alterations  may  require  the  separation  of 
the  Public  Ministry,  the  Public  Defender  Office,  and  the  Judicial  Investigation  Organization  from 
the  judicial  structure.91  Generally,  the  Costa  Rican  media  presents  these  possible  alterations  to  the 
justice  system  structure  as  the  internal  business  of  the  Supreme  Court.  Many  in  Costa  Rican  civil 
society  tend  to  agree  with  this  presentation.  For  example,  a community  leader  in  Limon  argues 
that  the  separation  of  the  Judicial  Investigation  Organization  from  Supreme  Court  is  a structural 
matter  that  the  justice  system  should  resolve  for  itself.96  Nevertheless,  he  believes  that  the 
incorporation  of  oral  hearings  would  improve  the  Costa  Rican  justice  system.  He  explains: 

The  fact  that  the  judge  does  not  see  the  accused  person  is  a weakness.97 

Like  Nicaragua,  increases  in  crime  are  placing  a mounting  burden  on  the  Costa  Rican  justice 
system.  The  increase  in  violent  crime  is  particularly  evident  in  crimes  against  women.  A 
Superior  Tribunal  judge  in  Limon  argues  that  crimes  committed  against  women  are  being 
reported  in  greater  number  and  with  a new  emphasis.98  Her  contention  is  that  these  kinds  of 
crimes  are  committed  more  and  also  they  are  reported  more.  This  contention  infers  that  the  justice 
system  has  extended  its  reach.  Still,  violence  against  women  has  reached  a higher  level.  The 
Superior  Tribunal  judge  explains  the  increase  in  crime  against  women: 


75  Maria  Siu,  “Reforma  Judicial  Con  Apoyo,”  La  Republica,  24  de  noviembre  del  2002,  a 16. 

96  Thorpe  Interview. 

97  Ibid. 

98 


Dixon  Interview. 
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Women  now  have  a more  important  place  in  society.  I think  that  the  most  heinous 
violence  occurs  among  people  in  the  lower  socio-economic  area.  We  have  to 
change  the  mentality  in  society  that  men  have  the  right  to  control  women.  In  Costa 
Rica,  women  ar  e gaining  greater  economic  independence  and  some  men  have 
reacted  violently  to  women  opting  to  leave  bad  relationships." 

In  2002,  twenty-four  women  were  murdered  by  their  husband  or  companion.100  When  a 
fisherman  killed  his  female  companion  with  a harpoon  in  February  2003,  the  Court’s  and  the 
media  seemed  to  work  in  concert  to  demonstrate  societal  disdain  for  this  shocking  crime,  and 
violence  against  women  in  general.  The  day  following  the  murder,  most  of  the  country’s  daily 
newspapers  ran  major  stories  on  the  sentencing  of  a man  who  had  killed  his  wife  in  2002. 101  On 
that  same  day,  the  Court  ordered  that  the  fisherman  be  held  in  prision  preventives  for  six 
months.102  The  normal  prision  preventiva  sentence  is  three  months.  While  the  two  cases  took 
place  in  unrelated  judicial  provinces,  they  were  related  in  that  they  both  involved  men  who 
murder  their  female  companions.  The  media  appeared  to  make  this  linkage  purposely.  Whether 
this  appearance  is  true  or  not,  the  coordination  illustrates  a relationship  in  which  the  judiciary 
emerges  as  an  aggressive  actor  in  controlling  deviant  social  behavior.  The  mechanism  of  prision 
preventiva  is  a mechanism  that  allows  the  judiciary  to  act  immediately  in  the  face  of  major 
crimes.  Conversely,  the  Nicaraguan  press  shows  numerous  situations  in  which  the  police  is  the 
major  actor  against  crime;  however,  sentencing  of  individuals  for  major  crimes  are  shown  less 
frequently  and  far  after  the  commission  of  the  crime. 


99  Dixon  Interview. 

100  Carlos  Arguedas  and  Eli  Olivares,  “Pescador  mato  a mujer  con  arpon,”  La  Nacion,  14  de 
Febrero  del  2003.  Moreover,  the  woman  killed  by  the  fisherman  was  the  fifth  woman  killed  by 
her  spouse  or  companion  in  the  first  6 weeks  of  2003. 

101  Paola  Hernandez  Chavarria,  “25  Anos  de  Carcel  por  Asesinar  a su  Esposa,”  Diario  Extra,  15 
de  febrero  del  2003,  a 1 y 8. 

102  f 

Paola  Hernandez  Chavarria,  “Seis  meses  de  Carcel  para  Asesino  de  ex  Companera,”  Diario 
Extra,  15  de  febrero  del  2003,  a 8. 
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Table  7-4  shows  a comparison  of  crime  reporting  in  major  news  dailies  in  the  two  countries. 
Most  Latin  American  news  dailies  report  accident  and  crime  activity  in  a section  entitled 
“ Sucesos .”  I reviewed  this  section  of  the  newspaper  in  both  Nicaragua  and  Costa  Rica  to  get  a 
sense  of  criminal  activity  in  the  two  countries.  In  this  review,  I paid  no  attention  to  whether  the 
police  or  the  judiciary  was  actively  involved  in  the  justice  system  activity  that  took  place.  In 
making  this  review,  I retained  the  entire  Sucesos  page. 


Table  7-4,  Media  reporting  of  criminal  activity  in  Nicaragua  and  Costa  Rica 


Factor 

Nicaragua 

Costa  Rica 

Total  papers 
reviewed 

23 

33 

Total  news  articles  and 
briefs  reviewed 

290 

188 

Total  criminal  articles 
and  briefs  reviewed8 

255 

135 

Percentage  of  criminal 
articles  or  briefs 

87.90 

71.80 

Total  articles  involving 
judicial  action 

44 

55 

Percentage  of  criminal  articles 
or  briefs 

involving  judicial  action 

17.25 

40.74 

Total  articles  or  briefs 
involving  police  action 

190 

52 

Percentage  of  criminal  articles 
or  briefs  involving 
police  action 

74.50 

38.52 

Total  Articles  involving 
OIJ  actionb 

— 

59 

Percentage  of  criminal  articles 
or  briefs  involving 
OIJ  actionb 

43.70 

Nicaraguan  data  are  taken  from  Sucesos  pages  of  La  Prenza  for  2/1 1/02,  2/26/02,  3/1/02,  3/1 1/02, 
3/12/02,  4/29/02,  5/1/02;  and  the  Sucesos  pages  of  El  Nuevo  Diario  for  2/1 1/02,  2/13/02,  3/14/02, 
3/15/02,  4/13/02,  4/15/02,  4/16/02,  4/19/02,  4/20/02,  4/22/02,  4/23/02,  4/24/02,  4/25/02,  4/26/02, 
4/27/02,  4/30/02. 

Costa  Rican  data  are  taken  from  Sucesos  pages  of  Al  Dia  for  1 1/13/02,  1 1/19/02,  2/1 1/03, 

2/15/03,  3/9/03;  and  the  Sucesos  pages  of  La  Nacion  for  1 1/13/02,  1 1/15/02,  1 1/20/02,  1 1/21/02, 
11/23/02,  11/26/02,  11/28/02,  1/21/03,  1/27/03,  1/28/03,  1/29/03,  1/30/03,2/4/03,2/06/03, 
2/07/03,  2/1 1/03,  2/14/03,  2/15/03,  2/18/03,  2/19/03,  2/21/03,  2/26/03,  3/1/03,  3/4/03,  3/6/03, 
3/12/03,  3/13/03,  3/18/03. 

a Criminal  articles  may  contain  references  to  both  judicial  and  police  action  and  activity. 
b OIJ  is  El  Organismo  de  Investigation  Judicial. 
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Table  7-4  shows  that  I reviewed  fewer  Sucecos  pages  for  Nicaragua  than  Costa  Rica  (23  to 
33).  Nevertheless,  these  pages  produced  more  news  articles  and  briefs  (290  to  188).  This  situation 
is  true  because  the  Nicaraguan  paper  El  Nuevo  Diario  does  a particularly  impressive  job  in 
reporting  accident  and  crime  news  from  the  various  departments  of  the  country.  This 
comprehensive  coverage  produces  many  short  news  briefs  from  the  different  departments.  These 
news  briefs  also  reflect  the  relationship  between  the  newspaper  and  the  Policia  Nacional  as  many 
of  the  reports  are  attributed  directly  to  police  contacts.  Table  7-4  reveals  that  88%  of  the  articles 
and  briefs  that  appeared  in  the  Nicaraguan  papers  concerned  criminal  activity,  while  roughly  72% 
of  the  articles  and  briefs  that  appeared  in  the  Costa  Rican  papers  concerned  criminal  activity.101 

Table  7-4  also  demonstrates  that  the  Nicaraguan  media  presents  the  judiciary  as  a major  actor 
in  the  criminal  justice  system  significantly  less  than  does  the  Costa  Rican  media.  The  Nicaraguan 
judiciary  or  judges  are  acting  agents  in  Nicaraguan  criminal  justice  articles  only  17%  of  the  time, 
while  the  Costa  Rican  judiciary  or  judges  or  acting  agents  almost  41%  of  the  time.104  By  acting 
agent,  I posit  the  judiciary  as  rendering  a sentence,  revising  a sentence,  issuing  an  order,  or 
receiving  a case. 

Conversely,  the  Nicaraguan  press  presents  the  police  as  the  acting  agent  in  criminal  justice 
articles  significantly  more  than  does  the  Costa  Rican  press.  Table  7-4  shows  that  the  Nicaraguan 
police  is  an  acting  agent  in  74.5%  of  the  Nicaraguan  criminal  justice  articles,  while  the  Costa 
Rican  police  ( Fuerza  Publica)  is  an  acting  agent  in  only  38.5%  of  the  Costa  Rican  criminal 


103  The  difference  of  between  the  two  samples  is  significant  when  tested  by  chi-squared  test  of 
independence  ( X2  = 18.77;  p-value  < .0001).  Please  see  Appendix  D for  specifications  on  Chi- 
squared  test. 

104  The  difference  of  between  the  two  samples  is  significant  when  tested  by  chi-squared  test  of 
independence  ( X"  = 26.43;  p-value  < .00001).  Please  see  Appendix  D for  specifications  on  Chi- 
squared  test. 
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justice  articles.105  These  findings  offer  support  for  the  idea  that  the  Costa  Rican  judiciary  is  a 
major  societal  actor  in  the  control  of  social  behavior.  Alternatively,  the  Nicaraguan  judiciary  has 
yet  to  attain  the  media’s  acknowledgement  of  its  role  as  a controller  of  social  behavior. 

Finally,  Table  7-4  also  shows  that  the  Costa  Rican  Organismo  de  Investigation  Judicial  (OIJ) 
is  an  acting  agent  in  43.7%  on  the  Costa  Rican  criminal  justice  articles.  This  condition  also 
reflects  favorably  on  the  view  of  the  judiciary  in  Costa  Rican  society.  The  OIJ  is  the  investigative 
agency  of  the  judiciary.  When  OIJ  agents  are  mentioned  in  the  criminal  justice  articles,  they  are 
referred  to  as  judicial  agents  or  judicial  officials.  Once  again,  the  judiciary  is  presented  as  a 
proactive  agency  that  is  attempting  to  control  social  behavior. 

Judicial  Independence  and  Civil  Society 

Table  7-5  summarizes  the  findings  of  this  examination  concerning  the  judicial  institutions  of 
the  two  countries  Nicaragua  and  illustrates  that  the  convergence  of  the  six  factors  results  in 
diverging  levels  of  judicial  independence.  The  Nicaraguan  judiciary  has  failed  to  establish  an 
identity  within  the  Nicaraguan  democratic  state  and  concomitantly  has  failed  to  establish 
independence. 

On  the  other  hand,  the  Costa  Rican  judiciary  has  a well-established  identity  and  role  within  the 
Costa  Rican  state  and  has  a high  level  of  independence.  This  examination  takes  a functional 
approach.  In  the  end,  two  of  Shapiro’s  (1975,  321)  three  basic  court  functions,  conflict  resolver 
and  social  controller,  become  the  functional  aspects  that  the  court  structure  must  perform 
successfully  to  establish  or  perpetuate  its  independence.  Shapiro’s  third  function,  serving  as  an 
extension  of  the  administration,  does  little  to  enhance  public  perception  of  judicial  independence. 

While  all  three  of  the  functions  articulated  by  Shapiro  involve  the  court  acting,  the  public  is 
privy  almost  exclusively  to  the  conflict  resolver  and  social  controller  roles.  Shapiro  (321)  defines 

105  The  difference  of  between  the  two  samples  is  significant  when  tested  by  chi-squared  test  of 
independence  ( X2  = 49.3 1;  p-value  < .000001).  Please  see  Appendix  D for  specifications  on  Chi- 
squared  test. 
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the  task  of  extending  administration  as  performing  administrative  tasks  that  do  not  involve 
interpersonal  or  intergroup  contention.  This  is  not  to  say  that  these  task  or  not  important.  It  is 
clear  that  the  Costa  Rican  Supreme  Court’s  administrative  work  during  the  1950s,  1960s  and 
1970s  established  the  courts’  ability  to  performed  their  conflict  resolver  and  social  controller 
roles  today. 


Table  7-5.  Judicial  Institutions  and  Judicial  Independence 


Factor 

Costa  Rica 

Nicaragua 

Historical 

Development 

Turned  political  society 
initiatives  into  major 
power  enhancements 

Strong  voice  in  initial 
fonnation  of  institution 
but  frustrated  by  lack  of 
consensus  and  political 
interference 

Organizational 

Structure 

Strong  Internal  autonomy  and 
aided  by  compliance 
of  political  society  that  desires 
political  stability 

Strong  internal  autonomy,  but 
still  lacks  consensus  and 
frustrated  by  external  political 
desire  to  control  institution 

Appointment 

Process 

Stable  process  aided  by 
inclusion  of  prosecutors  and 
public  defenders  in  the  judicial 
structure 

Unstable  at  Supreme  and 
appellate  court  levels  due  to 
political  society  intervention 

Tenure 

Structure 

Long  tenure  for  all  court 
positions  and  strong  judicial 
career  structure 

Short  tenure  for  high  and 
appellate  court  and  high 
turnover  at  lower  court  levels 

Decision-making 

Process 

Hieratical  with  avenues  for 
sentence  revision 

More  democratic  with  the 
inclusion  of  jury,  but  decisions 
subject  to  possible  jury 
nullification 

Communication 

of 

judicial  actions 

Effective  partly  due  to  media 
perception  of  institution  as  a 
conflict  resolver  and  social 
controller 

Ineffective  partly  due  to  media 
perception  of  institution  as  a 
subordinate  state  actor  and 
peripheral  social  controller 

Judicial 

Independence 

High  judicial  independence 
due  to  political  and  civil 
society  acceptance  of  judicial 
role 

Low  judicial  independence 
due  to  political  society 
encroachment  and  lack  of 
stability  and  continuity  in 
court  structure 

Still,  we  can  see  that  the  judicial  institution’s  internal  actions  matter  little  to  the  public.  The 
two  cases  of  this  study  offer  support  for  this  contention.  In  its  internal  administration,  the 
Nicaraguan  Supreme  Court  has  great  flexibility.  Nevertheless,  the  society  perceives  the  Court  as  a 
weak  societal  actor  that  must  be  imbued  with  independence  by  the  executive  and  legislative 


194 


branches  of  government.  For  example,  changing  the  tenure  structure  for  district  and  municipal 
courts  was  a major  structural  change  with  implication  for  judicial  independence.  However,  the 
public  will  only  perceive  the  implications  of  this  change  if  it  enhances  the  power  of  district  and 
municipal  courts  as  social  controllers.  In  the  case  of  Costa  Rica,  the  society  is  content  to  allow  the 
Court  to  make  internal  changes  unencumbered  by  other  parts  of  the  society.  We  see  this  in  the 
Court’s  discussion  concerning  the  severing  of  the  components  of  the  judicial  power.  The 
separation  of  the  Judicial  Investigation  Organization  from  the  Supreme  Court  is  an  important 
change  to  the  Costa  Rican  criminal  justice  system.  Nevertheless,  the  society  appears  to  view  this 
as  an  internal  matter  for  the  Court  to  decide  for  itself.  In  this  view,  the  two  judicial  institutions  act 
in  exactly  the  same  fashion,  but  it  is  the  actions  and  perceptions  of  the  other  segments  of  the 
societies  that  determine  how  these  actions  are  interpreted. 

Costa  Rican  judicial  institution  has  high  independence  because  its  roles  as  conflict  resolver 
and  social  controller  are  accepted  by  the  other  components  of  the  society.  This  independence  is 
acknowledged  in  the  compliance  of  the  institutions  and  agencies  of  the  state  to  the  courts’  rulings. 
At  the  same  time,  societal  acknowledgment  of  this  independence  is  evident  in  the  centrality  of  the 
courts  in  societal  attempts  to  control  deviant  behavior.  On  the  other  hand,  the  Nicaraguan 
judiciary’s  lack  of  independence  is  evident  in  societal  low  acceptance  of  its  roles  as  conflict 
resolver  and  social  controller.  Once  again,  the  judiciary  does  act  in  both  of  these  dimensions.  For 
example,  ordering  the  imprisonment  of  former  President  Aleman  is  an  aspect  of  the  conflict 
resolver  role.  Nevertheless,  the  perception  remains  that  the  courts  are  weak  alternatives  for 
resolving  societal  disputes. 

In  Chapter  6, 1 argued  that  system  attributes  of  the  judicial  structures  in  the  two  countries  were 
irrelevant”  to  my  conceptualization  of  the  judiciary’s  role  in  the  democratization  process.  My 
argument  is  that  almost  all  we  need  to  know  about  system  differences  in  judicial  independence  is 
contained  in  civil  society  opinion.  The  median  judicial  independence  score  in  Nicaragua  and 
Costa  Rica  is  8 and  1 1,  respectively.  Given  a 19-point  scale  with  a middle  value  of  9.5,  the  3- 
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point  difference  is  a substantial  and  significant  difference  (Appendix  E shows  significance  test  of 
the  difference  in  the  two  distributions).  Moreover  the  fact  that  the  Nicaraguan  median  judicial 
independence  score  is  1.5  points  below  the  scale’s  middle  independence  value  and  Costa  Rica  is 
1.5  points  above  the  scale’s  middle  independence  value  is  statistical  confirmation  of  my 
contextual  comparative  analysis  of  the  two  systems.  I will  explore  the  statistical  findings  of  this 
study  further  in  Chapter  8. 


CHAPTER  8 

CIVIL  SOCIETY,  JUDICIAL  INDEPENDENCE,  AND  TRUST  IN  THE  JUSTICE  SYSTEM 
In  Chapter  4,  I presented  a model  of  the  consolidating  judicial  institution  that  consists  of  five 
conditions:  1)  the  law  is  an  instrument  of  the  dominant  political  leadership,  and  its  legitimacy  rest 
with  the  fact  that  it  was  implemented  by  democratic  procedures;  2)  judicial  independence  is 
equivalent  to  judicial  separation,  and  the  judicial  institution  aggressively  and  institutionally  seeks 
this  separation;  3)  a judiciary  is  considered  independent  only  if  the  society  perceives  it  to  be  so; 

4)  support  in  civil  society  is  defined  as  the  belief  that  the  law  is  neutral,  uniform,  and  predictable; 

5)  civil  society  associates  an  independent  judiciary  with  law  neutrality  and  a non-independent 
judiciary  with  unfair  law.  Chapter  7 illustrates  the  second  and  third  conditions  of  the  model.  First, 
it  establishes  that  judicial  institutions  in  both  Nicaragua  and  Costa  Rica  seek  the  same  goal  of 
independence  from  the  political  sphere.  Second,  the  existence  of  judicial  independence  can  be 
detected  in  civil  society  opinion  of  judicial  independence.  The  congruence  between  the  contextual 
analysis  of  Nicaraguan  and  Costa  Rican  judicial  institutions  and  the  statistically  significant 
difference  between  the  mean  judicial  independence  scores  for  the  two  countries  confirms  the 
usefulness  of  civil  society  as  a barometer  of  societal  acknowledgement  of  judicial  independence. 

The  fourth  and  fifth  conditions  of  the  model  are  the  subjects  of  this  chapter.  This  entails 
delving  further  into  civil  society  opinion.  It  is  in  this  dimension  that  we  can  begin  to  understand 
how  societies  come  to  internalize  the  rule  of  law.  In  this  internalization  process,  I do  not  infer  that 
all  people  will  come  to  accept  the  law  as  fair.  In  any  democratic  society,  we  anticipate  and  expect 
contestation  concerning  the  outputs  of  political  society  (the  law).  Nevertheless,  we  expect  a 
diminishing  of  the  hard  political  lines  that  mark  the  initial  stages  of  the  new  democracy.  We 
should  see  the  most  pronounced  diminishing  in  the  area  of  the  law  that  is  designed  to  form  an 
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overlapping  consensus  in  the  society,  criminal  law.  While  I am  in  agreement  with  Bernard  (1981) 
that  the  law  is  enacted  to  minimize  inter-group  conflict,  the  success  of  the  new  democracy  is 
determined  greatly  by  the  ability  of  the  dominant  classes  to  impose  a legal  structure  and  justice 
system  that  does  not  violate  fundamentally  the  sensibilities  of  the  subordinate  classes.  In  this 
view,  the  subordinate  classes  can  come  to  share  the  sensibilities  of  the  dominant  classes. 

This  chapter  takes  the  following  form.  First,  I explain  the  method  in  which  I operationalize 
trust  in  the  fairness  of  the  justice  system.  Second,  I explore  the  bivariate  relationship  between 
trust  in  the  justice  system  and  judicial  independence  and  illustrate  that  a significant  relationship 
exists  between  the  two  institutions  in  both  Nicaragua  and  Costa  Rica.  Third,  I present  and  explore 
the  full  model  of  the  consolidating  judiciary  and  its  effect  on  attitudes  concerning  the  fairness  of 
the  justice  system.  Fourth,  I then  delve  more  specifically  into  civil  society  attitudes  concerning 
political  ideology,  judicial  independence,  and  trust  in  the  justice  system.  I conclude  the  chapter 
with  a decision  of  the  implications  of  the  consolidating  judiciary  model  on  democratic 
consolidation. 

Trust  and  Fairness 

This  study  offers  a definition  of  trust  that  combines  two  approaches:  Gambetta’s  (1988) 
probabilistic  approach  and  Dunn’s  intentionality  approach.  Trust  is  a particular  level  of 
subjective  probability  with  which  an  agent  assesses  that  another  agent  or  group  of  agents  will 
perform  a particular  action  with  benign  intent.  In  this  view,  I am  interested  in  civil  society 
assessment  of  the  benign  nature  of  the  criminal  law.  Pinheiro  (1999)  is  correct  that  criminal  law  is 
discriminatory,  however,  citizens  can  believe  that  the  law  is  not  targeted  with  intent  for  or  against 
one  segment  of  society. 

The  survey  instrument  asked  respondents  to  assess  the  fairness  of  the  justice  system  through 
three  criminal  justice  scenarios.  Each  of  the  scenarios  was  presented  twice:  once  involving  an 
affluent  accused,  and  once  involving  a less  affluent  accused.  The  responses  to  the  six  questions 
were  scored  on  a scale  of  1 to  4,  with  1 indicating  bias  towards  the  wealthy  accused,  and  4 
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indicating  bias  towards  the  less  affluent  accused.  This  procedure  resulted  in  a scale  that  ranged 
from  6 to  24.  The  mean  of  the  scale  is  15  and  indicates  that  the  respondent  believes  that  the 
system  will  deal  with  both  the  affluent  and  the  less  affluent  in  a similar  manner.  This  study  is  not 
designed  to  ascertain  perceptions  of  justice  system  efficiency.  The  respondent  may  believe  that 
the  justice  system  works  badly  for  both  rich  and  poor  criminals.  My  sole  concern  is  that  the 
respondent  believes  that  the  system  exhibits  equality  in  treatment  of  accused  persons.  I fold  the 
extremes  around  the  mean  of  15  and  produce  a 10-point  scale  in  which  1 = complete  distrust  in 
the  fairness  of  the  justice  system  (regardless  of  perceived  bias)  and  10  = trust  in  the  fairness  of 
the  justice  system.  The  folding  of  the  scale  results  in  the  removal  of  the  bias  towards  either 
direction  and  yields  a linear  scale  that  approaches  trust  in  the  fairness  of  the  system.  Any  value 
below  1 0 is  a level  below  full  trust  in  the  justice  system.  Figure  8- 1 shows  the  median  trust  levels 
for  Nicaragua  and  Costa  Rica  are  7 and  8,  respectively. 

The  difference  between  the  median  values  of  the  distributions  of  trust  in  the  justice  system 
values  for  Costa  Rica  and  Nicaragua  is  1 .00.  While  this  doesn’t  seem  to  be  a great  difference,  it  is 
a highly  significant  difference  and  a difference  that  we  expect  given  our  understanding  of  the 
level  of  democratic  and  institutional  development  of  the  two  systems.1 

Trust  and  Judicial  Independence 

My  primary  argument  is  that  an  individual’s  perception  of  the  independence  of  the  judiciary 
has  a significant  effect  on  how  an  individual  views  the  fairness  of  the  justice  system.  Hypothesis 
1 establishes  this  relationship. 

Hypothesis  1:  In  both  consolidating  and  consolidated  societies,  individuals  of  civil  society  who 
view  the  judicial  institution  as  independent  will  have  significantly  higher  trust  in  the  fairness  of 
the  justice  system,  than  individuals  who  view  the  judicial  institution  as  non-independent. 


' See  Appendix  F for  specification  and  results  of  Mann- Whitney  rank  sum  test  to  test  this 
difference.  The  results  yield  a test  statistic  of  10828.5  and  a p-value  of  0.000853.  The  p-value 
indicates  that  there  is  an  extremely  low  probability  that  these  two  medians  are  equal. 
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Trust  in  Justice  System  by  Country 
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Figure  8- 1 . Trust  in  the  Justice  System  by  Country 

Figure  8-2  illustrates  that  a significant  linear  relationship  exists  between  trust  in  the  fairness  of 
the  justice  system  and  level  of  judicial  independence  in  both  Nicaragua  and  Costa  Rica  and  offers 
support  for  the  chief  hypothesis  of  the  study.  The  figure  shows  the  nonparametri c-regression 
(lowess)  lines  for  the  two  countries  and  the  nonparametric-regression  line  and  data  points  for  the 
Overall  model,  which  includes  a dummy  variable  for  country.  The  R-squared  values  for  the  two 
country  specific  models  .07  for  Costa  Rica  and  .09  for  Nicaragua,  while  significant,  are  not 
particularly  large  effects. 
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Predicted  Trust  by  Actual  Trust 


Actual  Trust  in  Justice  System 

Figure  8-2.  Predicted  Trust  in  the  Justice  System  by  Actual  Trust  in  the  Justice  System 

The  finding  for  Nicaragua  is  not  surprising.  Given  the  relative  weakness  of  the  Nicaraguan 
judicial  institution,  we  would  not  expect  it  to  transfer  legitimacy  to  the  criminal  law  code.  On  the 
other  hand,  the  even  smaller  significant  effect  of  the  Costa  Rican  judiciary  on  the  Costa  Rican 
justice  system  is  surprising  and  works  against  the  nature  of  the  relationship  that  I hypothesized. 

I argued  that  in  a consolidated  democracy  the  judiciary  should  have  a greater  effect  on  an 
individual’s  trust  in  the  justice  system.  Given  the  high  level  of  control  that  the  Costa  Rican 
judiciary  has  over  the  criminal  justice  system,  one  would  certainly  expect  the  judiciary  to  have  a 
great  effect  on  attitudes  concerning  the  fairness  of  the  law.  The  fact  that  the  Costa  Rican  judiciary 
does  not  have  such  a larger  effect  may  be  grounded  in  the  compartmentalism  of  the  Costa  Rican 
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state.  In  this  condition,  the  various  institutions,  including  the  law,  operate  with  high  levels  of 
autonomy.  Still,  following  the  Most  Different  System  Design  (MDSD)  model  we  can  argue  that 
the  slopes  of  the  two  countries  are  roughly  equivalent. 

Figure  8-2  also  shows  that  the  Overall  (combined)  model  yields  a linear  prediction  that 
explains  12%  of  the  variability  in  trust  in  the  fairness  of  the  justice  system.  This  regression  line 
means  the  bivariate  explanatory  model  of  judicial  independence  and  country  offers  a greater 
explanation  of  trust  in  the  justice  system  then  the  single  explanatory  model  in  the  two  countries 
alone.  This  finding,  of  course,  is  understandable  given  that  civil  society  members  in  Costa  Rica 
generally  have  a higher  trust  level  than  civil  societal  members  in  Nicaragua.  Table  8-1  shows  that 
the  difference  between  the  two  countries  is  present. 

Table  8-1.  Trust  and  Judicial  Independence  Linear  Models 

Model  lntercept(Std  error)  Judicial(Std  error)  Country(Std.  error)  R-squared 

Independence 

Nicaragua  5.087(0.346)  0.181(0.038)  — 0.090 

Costa  Rica  6.235(0.465)  0.113(0.037)  — 0.071 

Overall  5.287(0.269)  0.156(0.028)  0.458(0.276)  0.120 

F-statistic  (Nicaragua  Model):  22.13  on  1 and  224  DF,  p- value:  4.453e-06 
F-statistic  (Costa  Rica  Model):  9.208  on  1 and  120  DF,  p-value:  0.002954 
F-statistic  (Overall  model):  23.43  on  2 and  345  DF,  p-value:  2.867e-10 

To  further  understand  the  relationship  between  Trust  and  judicial  independence,  I ran  a 
Bayesian  linear  model  using  a normal  prior  on  the  beta  parameters.  The  posterior  mean,  standard 
deviation,  and  Bayesian  credible  interval  are  shown  in  Table  8-2.  The  estimates  for  both  judicial 
independence  and  Costa  Rica  (the  country  dummy  variable)  are  bound  away  from  zero  and  are 
reliable  estimates  of  the  effects  of  judicial  independence  and  country  difference  in  trust  among 
individuals  in  civil  society.  This  finding  reveals  that  while  the  effect  of  judicial  independence 
(particularly  the  effect  in  Costa  Rica)  is  not  as  strong  as  anticipated,  the  effect  does  exists  and  we 
can  infer  that  the  effect  exists  regardless  of  the  within  system  effects.  Nevertheless,  the  reliability 
of  the  Costa  Rican  dummy  variable  reveals  that  there  are  some  within  system  effects  that  are  not 
explained  by  judicial  independence.  Given  these  two  reliable  estimates,  the  difference  in  mean 
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trust  for  Costa  Rica  and  Nicaragua  (1.027)  is  accounted  for  in  the  difference  injudicial 

independence  (0. 146  x 3.7)  and  the  Costa  Rican  difference  (0.487).2 

Table  8-2,  Posterior  summary  of  Judicial  Independence/Country  Linear  Model 


Estimate 

Mean 

Standard 

deviation 

90%  Bayesian 
Credible  Interval 

Intercept 

6.694 

0.149 

[ 6.448:  6.940] 

Judicial  Independence 

0.146 

0.025 

[0.104:  0.187] 

Costa  Rica 

0.487 

0.261 

[0.056:0.918] 

Tau 

rT'  _ i / _ .2 

0.192 

0.015 

[0.167:0.217] 

The  Full  Model  of  The  Judiciary  and  Consolidating  Democracy 
In  Chapter  5, 1 argued  that  the  Nicaraguan  civil  society  is  marked  by  strong  ideological 
cleavages.  While  political  ideology  may  not  always  be  the  principal  cleavage  line  in  new 
democracies,  new  democracies  are  generally  divided  by  a dominant  versus  subordinate  cleavage 
that  has  a great  impact  on  law  creation  and  societal  acceptance  of  the  newly  created  laws.  In 
Nicaragua,  political  ideology  is  the  major  cleavage,  and  many  individuals  in  Nicaraguan  civil 
society  have  internalized  the  ideas  associated  with  the  political  left  and  political  right.  Political 
Ideology  is  the  first  political  effect  that  impacts  trust  in  the  justice  system  and  is  included 
necessarily  in  the  full  consolidating  judiciary  model. 

Political  socialization  in  the  form  of  the  prior  knowledge  that  citizens  reference  to  assess 
governmental  actions  is  the  second  political  factor  included  in  the  full  consolidating  judiciary 
model.  Age  is  deployed  in  the  form  of  five  age  groupings  to  detect  a cohort  effect  that  should  be 
present  in  a post-authoritarian/newly  democraticizing  society.  Finally,  social  class  cannot  be 
overlooked  in  any  model  that  is  intent  on  understanding  citizens’  attitudes  in  a democratic  setting. 
Ideology  should  be  correlated  somewhat  with  social  class,  however,  ideology  is  a fundamental 
component  of  Nicaraguan  historical  development  that  is  quite  unrelated  to  social  class.  I use  an 


2 

3.7  is  the  difference  in  the  two  mean  judicial  independence  scores  7.934  for  Nicaragua  and 
1 1 .59  for  Costa  Rica. 
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occupation  variable  as  a primer  for  social  class.* 3  The  full  analytical  model  takes  the  following 
form: 

Trust  = Judicial  Independence  + Age  Cohort  + Ideology. {Center  + Left) 

+ Occupation : {Blue  + White)4 5 

I employ  this  model  on  both  the  consolidating  case  and  the  consolidated  democracy  case  of 
Costa  Rica.  The  model  also  is  employed  in  an  Overall  model,  which  combines  the  two  cases  and 
adds  a dummy  variable  for  any  country  difference.  This  model  takes  the  following  form: 

Trust  = Judicial  Independence  + Age  Cohort  + Ideology  .{Center  + Left ) 

+ Occupation : {Blue  + White)  + Country{Costa  Ricaf 

Figure  8-3  shows  the  nonparametric-regression  lines  and  the  R-squared  for  the  three  models 
and  reveals  that  the  model  form  explains  more  of  the  variability  in  trust  in  the  consolidating 
society  of  Nicaragua.  The  Nicaraguan  model  explains  16%  of  the  variability  in  trust  and  the 
Costa  Rican  form  of  the  model  explains  roughly  1 1 % of  the  variability  in  trust  in  the  fairness  of 
the  justice  system. 

While  there  is  a slightly  greater  distance  in  the  performance  of  the  models  in  Nicaragua  and 
Costa  Rica  than  the  distance  between  the  two  countries  in  the  Trust  as  a linear  function  of  judicial 
independence  models,  the  slopes  of  the  two  models  are  still  similar.  Still  the  model  is  designed  to 
perform  better  in  the  consolidating  society  and  these  results  reflect  this  fact.  Moreover,  the  Trust 
as  a linear  function  of  Consolidating  Judicial  Model  yields  better  predictions  of  trust  in  all  three 
cases  than  does  the  use  of  the  use  of  judicial  independence  alone:  Nicaragua,  Costa  Rica,  and 
Overall.  Still,  it  is  important  to  understand  how  reliable  these  estimates  are.  It  is  clear-  that 
judicial  independence  (the  separation  of  the  judicial  from  the  political)  is  an  important  factor  in 
an  individual’s  trust  in  the  fairness  of  the  justice  system  in  both  countries. 

See  Davis,  Aguilar,  and  Speer  (1999)  for  a discussion  of  Nicaraguan  urban  informal  works  and 

their  tendency  to  favor  right  of  center  political  candidates. 

4 See  Method  Appendix  F for  variable  forms. 

5 See  Method  Appendix  F for  variable  forms. 
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Consolidating  Model  Predicted  Trust  by  Actual  Trust 
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Figure  8-3.  Consolidating  Model  Predicted  Trust  by  Actual  Trust 

Table  8-3  shows  the  estimated  coefficients  and  standard  error  estimates  for  the  Nicaraguan, 
Costa  Rican,  and  Overall  Trust  models  that  are  the  basis  of  the  above  regression  lines.  In  all  three 
of  the  models,  judicial  independence  and  ideology  have  significant  coefficient  estimates.  This 
finding  is  fairly  strong  confirmation  that  these  components  have  significant  effects  on  individuals 
trust  in  the  fairness  of  the  justice  system.  Still  we  see  a reversal  in  the  significant  ideological 
coefficient  between  the  Nicaraguan  and  Costa  Rican  models.  In  Nicaragua,  the  findings  suggest 
that  civil  society  members  in  the  ideological  center  have  far  less  trust  in  the  justice  system  than 
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do  civil  society  members  of  the  political  right.  Conversely  in  Costa  Rica,  civil  society  members 
of  the  ideological  left  have  far  less  trust  in  the  justice  system  than  civil  societies  members  of  the 
ideological  right.  This  finding  is  extremely  important,  and  in  more  detail  below. 


Table  8-3,  Trust  as  linear  function  of  Consolidating  Judiciary  Models 


Nicaragua 

Costa  Rica 

Overall 

Variable 

Coeff.(Std.err.) 

Coeff.(Std.err) 

Coeff.(Std.err.) 

Intercept 

6.378(0.576)*** 

6.642(0.633)*** 

6.066(0.410)*** 

Judicial  Independence 

0.182(0.038)*** 

0.098(0.040)* 

0.160(0.028)*** 

Age  Cohort 
Ideology: 

-0.772(0.191)*** 

-0.089(0.208) 

-0.482(0.141)*** 

Right 

0.000 

0.000 

0.000 

Center 

-0.836(0.421)* 

-0.269(0.377) 

-0.490(0.294)- 

Left 

Occupation: 

-0.362(0.429) 

-1.226(0.709)- 

-0.406(0.346) 

Student 

0.000 

0.000 

0.000 

Blue  Collar 

1.699(0.532)** 

0.196(0.554) 

1.046(0.390)** 

White  Collar 
Country: 

1.442(0.507)** 

0.526(0.654) 

1.094(0.398)** 

Nicaragua 

0.000 

Costa  Rica  

F-statistic  (Nicaragua  Model):  7.072  on  6 and  219  DF,  p-value:  6.733e-07 
F-statistic  (Costa  Rican  Model):  2.309  on  6 and  1 15  DF,  p-value:  0.03846 
F-statistic  (Overall  Model):  9.035  on  7 and  340  DF,  p-value:  3.1 15e-10 

0.442(0.297) 

Significance  codes:  “***’  = 0.001;1**’  = 0.01;‘*’  = 0.05;  *■’  = 0.1 

Coefficient  estimates  are  maximum  likelihood  estimates  and  errors  are  asymptotic  standard 
errors. 


The  Age  cohort  and  Occupation  variables  also  produces  significant  results  in  the  Nicaraguan 
and  Overall  Consolidating  Judiciary  models.  The  significance  of  these  results  in  the  consolidating 
cases  and  the  lack  of  significance  of  the  same  result  in  the  consolidated  case  speak  to  the 
volatility  of  the  consolidating  environment.  The  negative  and  significant  age  coefficient  in 
Nicaragua  reflects  the  fact  that  older  Nicaraguans  have  seen  the  past  failures  of  the  governmental 
system  and  they  are  unconvinced  of  the  equal  distribution  of  justice  in  the  new  democratic 
system.  Alternatively,  Costa  Ricans  have  experienced  many  more  years  of  satisfactory 
performance  by  the  judicial  system.  While  there  is  a slightly  negative  relationship  between  age 
and  trust  in  the  fairness  of  the  justice  system,  it  is  far  from  significant  and  this  contributes  to  the 
dampening  of  the  age  effect  in  the  Overall  model.  The  fact  that  the  relationship  between  age  and 
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trust  takes  the  same  direction  in  both  countries  contributes  to  the  continued  significance  of  the 
age  effect  in  the  overall  model. 

The  same  condition  is  true  for  Occupation.  Both  civil  society  individuals  in  blue-collar  and 
white-collar  occupations  have  attitudes  concerning  fairness  in  the  justice  system  that  are 
significantly  different  from  those  of  students  in  the  Nicaraguan  environment.  On  the  other  hand, 
no  such  difference  exists  in  Costa  Rican  civil  society.  This  finding,  while  significant,  is  less 
definitive.  The  occupation  dummy  variables  are  additive  findings  to  compensate  for  the  fact  that 
students  are  younger  and  generally  have  higher  judicial  independence  scores  than  do  blue  or 
white-collar  workers  (Figure  8-4).6  Moreover,  the  positive  relationship  between  blue  and  white 
collar  workers  and  trust  in  the  fairness  of  the  justice  system  is  a reversal  of  the  findings  from  my 
1 997  research,  which  produced  negative  but  insignificant  coefficients  for  both  blue  collar  and 
white  collar  workers  in  comparison  to  students  (-0.078  and  -1.176,  respectively). 

Given  the  inconsistency  of  the  Nicaraguan  data  concerning  the  effect  of  Occupation  on  trust, 
the  Bayesian  inferential  approach  is  extremely  useful.  Table  8-4  shows  the  posterior  summary  of 
the  means,  standard  deviations,  and  Bayesian  credible  intervals  of  the  reliable  estimates  produced 
by  the  data  and  the  use  of  the  informative  prior  in  the  Nicaragua  and  Overall  cases  and  the  use  of 
a non-informative  prior  in  the  Costa  Rican  case.  The  findings  indicate  that  the  estimates  for 
Judicial  independence,  Age  cohort,  and  Ideology  are  reliable. 

As  1 speculated  earlier.  Occupation  does  not  produce  reliable  estimates.  This  unreliability  is 
grounded  in  the  volatile  nature  of  the  consolidating  environment  and  in  the  greater  relevance  of 
political  ideology  in  the  Nicaraguan  society.  The  agro-dependent  nature  of  the  Nicaraguan 
economy,  the  lack  of  industrial  development,  and  the  lack  of  organization  in  the  urban  informal 
class  have  splintered  the  normal  social  class  lines  that  developed  in  more  industrialized  societies. 

6 I performed  the  Mann- Whitney  rank  sum  test  to  test  the  difference  in  the  distribution  of  judicial 
independence  values  by  occupational  grouping.  The  results  indicate  that  the  differences  are 
significance  between  the  Students  and  Blue-collar  workers  and  Students  and  White-collar 
workers:  The  Student/Blue  collar  test  yields  a test  statistic  of  3663  and  a p-value  of  0.0062.  The 
Student/White  collar  test  yields  a test  statistic  of  3939  and  a p-value  of  0.0165. 
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Given  this  economic  social  structure,  the  left/right  political  orientations  have  found  supporters 
across  the  social  classes. 


Nicaraguan  Judicial  Independence  by  Occupation 
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Figure  8-4.  Nicaraguan  Judicial  Independence  by  Occupation 

Moreover,  the  use  of  the  informative  prior  based  on  the  1997  data  moderates  the  results  from 
the  2002  data  alone.  While  the  more  current  data  dominate  the  results  of  the  posterior  estimates, 
the  1997  data  include  attitudinal  information  that  implies  that  students  were  more  radical  and  less 
trusting  of  the  justice  system  in  1997  than  students  are  in  2002.  In  the  summer  of  1997,  students 
mobilized  against  the  government  to  protest  the  National  Assembly’s  failure  to  allocate  the 
constitutionally  mandated  6%  of  the  national  budget  to  university  education.  Many  students  were 
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arrested  and  held  without  charges.7  This  situation  clearly  affected  the  survey  responses  of 


students.  While  this  condition  has  changed  and  students  are  less  radical,  the  difference  between 
the  prior  estimate  and  the  data  reflects  the  volatility  of  the  environment. 

Table  8-4.  Posterior  Summary:  Trust  as  linear  function  of  Consolidating  Models 

Estimate 

Mean 

Standard 

90%  Bayesian 

deviation 

Credible  Interval 

Overall  Model  with  informative  prior  from  1997  Nicaraguan  data. 

Intercept 

6.757 

0.286 

[ 6.280:  7.229] 

Judicial  Independence 

0.146 

0.026 

[0.102:  0.188] 

Age  Cohort 

-0.299 

0.121 

[-0.499-.-0.099] 

Ideology,  Center 

-0.537 

0.264 

[-0.973  >0.102] 

Costa  Rica 

0.504 

0.279 

[ 0.043:  0.964] 

Tau 

0.196 

0.015 

[0.171:0.221] 

Nicaraguan  Model  with  informative  prior  from  1997 

Nicaraguan  data. 

Intercept 

6.667 

0.321 

[6.137:  7.197] 

Judicial  Independence 

0.144 

0.033 

[0.090:  0.198] 

Age  Cohort 

-0.427 

0.152 

[-0.677:-0.177] 

Ideology,  Center 

-0.793 

0.348 

[-1.368:-0.218] 

Tau 

0.169 

0.016 

[0.142:  0.196] 

Costa  Rican  Model  with  non-informative  prior. 

Intercept 

7.511 

0.560 

[6.598:  8.435] 

Judicial  Independence 

0.097 

0.040 

[ 0.031:  0.163] 

Ideology,  Left 

-1.210 

0.711 

[-2.384:-0.036] 

Tau 

— ,,  i.  * T t: — 

0.289 

0.038 

[ 0.226:  0.352] 

Additionally,  Anderson  (1992)  found  that  prior  to  the  1990  Nicaraguan  elections,  the  political 
environment  surprisingly  exhibited  patterns  that  paralleled  those  found  in  advanced  western 


electoral  environments  (Lewis-Beck  1988).  In  this  environment,  social  class  and  political 
ideology  are  somewhat  decoupled.  This  decoupling  is  reflected  in  the  unreliability  of 
Occupational  grouping  and  the  reliability  of  political  ideological  groupings.  That  is  to  say, 
political  ideology  is  more  consistently  reliable  as  an  explanatory  factor  in  the  manner  in  which 
individuals  form  their  trust  in  the  justice  system  than  is  the  social  class  marker  of  Occupational 
grouping.  At  the  same  time,  the  centrist  nature  of  the  Costa  Rican  government  and  society  also 
results  in  the  lack  of  reliability  of  the  Occupation  variables. 


7 For  more  on  the  Student/National  Assembly  confrontation,  see  “Is  the  Cycle  of  Violence 
Interminable?,”  Envio  18(214):  3-4. 
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Age 

In  Chapter  4, 1 offered  two  hypotheses  concerning  age. 

Hypothesis  4:  In  consolidating  democracies,  older  individuals  in  civil  society  groups  will  have 
significantly  lower  trust  in  the  fairness  of  the  justice  system  than  younger  individuals  in  civil 
society  groups  because  of  a history  of  negative  experiences  with  the  justice  system. 

Hypothesis  5:  The  effect  of  age  on  trust  in  the  justice  system  for  an  individual  in  civil  society 
will  be  weaker  in  consolidated  democracies  than  in  consolidating  democracies. 

The  finding  for  age  indicates  that  the  estimate  for  Age  cohort  is  reliable  and  suggests  strongly 

that  older  individuals  have  less  trust  in  the  justice  system  than  do  younger  individuals  in  the 

consolidating  environment.  Figure  8-5  shows  the  distribution  of  actual  trust  in  the  Nicaraguan 

justice  system  by  age  cohort  along  with  the  medians,  first  quartiles  (25%),  and  third  quartiles 

(75%)  for  each  age  cohort. 

The  Figure  indicates  that  only  25%  of  the  trust  values  in  the  16-22-age  cohort  are  6 or  below. 
Alternatively,  50%  of  the  trust  values  in  the  4 1 -50  and  51+  cohorts  are  6 or  below.  In  accordance 
with  my  political  updating  argument,  older  citizens  appeal-  to  draw  from  a larger  set  of  justice 
system  actions  and  require  more  evidence  of  positive  behavior  to  reach  a determination  that  the 
justice  system  is  fair.  Because  the  majority  of  justice  system’s  actions  have  been  failed  actions, 
older  citizens  are  more  distrustful  of  the  justice  system’s  performance.  A union  leader  in  Leon 
argues  that  unemployment  has  had  an  impact  on  opinions  concerning  societal  justice.8  She  argues 
further  that  the  impact  of  the  Revolution  have  faded  due  to  the  actions  of  the  government,  which 
has  fostered  disappointment.9 

The  President  of  the  Chamber  of  Commerce  in  Leon  agreed  with  the  disappointment  thesis 
and  argues  that  older  citizens  have  greater  ability  to  scrutinize  the  fairness  of  the  system.10  He 

g 

Interview  with  Consuelo  Guerarria,  Executive  Director  of  Movimiento  Comunal,  Leon,  Leon, 
Nicaragua,  February  2002. 

9 Ibid. 

10  Interview  with  Jose  Antonio  Cordero,  President  Camara  de  Comercio  (Leon),  Leon,  Nicaragua, 
February  2002. 
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contends  that  the  disappointment  arises  from  the  more  lengthy  association  with  the  past  failures 
of  the  justice  system. 1 1 These  two  arguments  concerning  fading  hopes  and  disappointment  are 
expressed  in  the  descending  nature  of  the  relationship  between  age  cohorts  and  trust  in  the 
fairness  of  the  justice  system. 


Nicaraguan  Trust  by  Age  Cohort 
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Figure  8-5.  Nicaraguan  Trust  by  Age  Cohort 

The  Age  cohort  factor  loses  some  of  its  reliability  when  the  Costa  Rican  sample  is  included  in 
the  overall  model.  Moreover,  Table  8-4  also  shows  that  the  reliability  of  the  Age  cohort 
disappears  completely  if  we  use  solely  the  Costa  Rican  sample.  These  findings  offer  support  for 
Hypothesis  5 and  suggest  that  aspects  concerning  societal  change  in  consolidating  societies  can 


n 


Ibid. 
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be  ascertained  by  examining  overtime  the  relationship  between  varying  age  groupings  and 
attitudes  concerning  the  fairness  of  the  justice  system. 

Ideology 

Table  8-4  illustrates  that  political  ideology  is  an  important  factor  in  an  individuals  trust  in  the 

fairness  in  the  justice  system  and  partly  supports  Hypotheses  2 and  3 of  the  study. 

Hypothesis  2:  In  consolidating  democracies,  an  individual  in  civil  society  who  shares  the 
political  ideology  of  the  party  of  the  government  will  have  a higher  level  of  trust  in  the  justice 
system  than  an  individual  in  civil  society  who  does  not  share  the  political  ideology  of  the  party  of 
the  government. 

Hypothesis  3:  The  effect  of  political  ideology  on  trust  in  the  justice  system  for  an  individual  in 
civil  society  will  be  weaker  in  consolidated  democracies  than  in  consolidating  democracies. 

The  findings  in  Table  8-4  offers  partial  evidence  for  Hypothesis  3 in  that  the  table  lacks  a 
reliable  estimate  for  ideological  center,  which  indicates  that  no  detectable  difference  exists  in  the 
trust  levels  of  individuals  of  the  ideological  center  and  right.  On  the  other  hand,  the  reliability  of 
the  ideological  left  estimate  indicates  individuals  of  the  ideological  left  have  less  trust  in  the 
justice  system  than  do  individuals  of  the  ideological  right.  The  estimate  for  left  is  reliable,  and  the 
negative  direction  of  the  estimate  illustrates  the  lower  level  of  trust  in  the  fairness  of  the  system 
among  civil  society  members  who  self  identify  as  the  ideological  left.  In  Costa  Rica,  few  people 
identify  with  the  ideological  left.  Despite  the  fact  that  nine  of  the  twelve  Costa  Rican 
organizations  sampled  were  natural  conduits  for  left  of  center  political  orientation,  only  nine  of 
the  122  people  in  the  Costa  Rican  sample  identified  themselves  as  ideologically  left.12  The  leader 
of  a Costa  Rican  national  women’s  network  remarked  that  she  fonnerly  identified  with  the 
ideological  left  but  now  identifies  with  the  center.13  Moreover,  a Costa  Rica  Supreme  Court 
Justice  contrasted  ideological  identification  in  Costa  Rica  and  Nicaragua.  He  explains: 


12  These  groups  included  seven  labor  unions,  a women’s  organization,  and  members  of  the 
opposition  slightly  left  of  center  political  party. 

13 

Interview  with  Ana  Hernandez , Director  of  Asociacion  Alianza  de  Mujeres  Costarricenses 
(AMC),  San  Jose  Costa  Rica,  March  1 1,  2003. 
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Costa  Rica  and  Nicaragua  are  very  different  places.  Nicaragua  is  very  polarized. 

In  Nicaragua,  you  have  a strong  left,  a strong  right,  and  a weak  center.  In  Costa 
Rica,  everyone  is  in  the  center.14 

He  appears  to  be  correct  as  62%  of  the  Costa  Rican  sample  identified  themselves  as  ideologically 
centrist.  Nevertheless,  the  small  number  of  individuals  who  identify  with  the  left  and  have  less 
trust  in  the  system  is  important.  It  points  to  the  fact  that  political  contestation  remains  a 
component  of  the  justice  system,  even  though  that  component  is  greatly  diminished  in  the 
consolidated  system. 

The  findings  in  Table  8-4  only  partly  confirm  Hypothesis  2 in  that  the  Ideology:  Left  parameter 
is  not  reported  as  a reliable  estimate.  This  is  due  to  the  fact  that  the  linear  trust  scale  is  designed 
to  ascertain  trust  regardless  of  the  ideological  leaning  of  the  respondent. 1 5 The  comparison 
ideology  is  right  of  center,  which  is  the  base  ideology  of  the  current  presidents  in  both  countries. 
Figure  8-6  shows  the  distribution  of  actual  trust  in  the  Nicaraguan  justice  system  by  political 
ideology  along  with  the  median  trust  level  for  each  ideological  grouping. 

The  median  trust  level  for  individuals  in  the  ideological  center  is  lower  than  both  the 
ideological  left  and  the  ideological  right.  Table  8-4  confirms  that  the  difference  in  the  distribution 
of  trust  values  of  the  ideological  center  and  those  of  the  ideological  right  is  reliable.  The  lack  of 
difference  between  the  trust  values  of  the  ideological  left  and  those  of  the  ideological  right 
indicates  that  there  is  a shared  characteristic  in  the  manner  in  which  these  civil  society  individuals 
fonn  their  opinions  concerning  the  fairness  of  the  justice  system.  The  shared  characteristic 
appears  to  be  that  they  partly  base  their  opinion  of  the  justice  system  on  their  relationship  to  the 
party  controlling  political  government;  that  is,  whether  the  government  is  of  the  political  left  or 
the  political  right. 


14  Interview  with  Supreme  Court  Magistrado  JoseArroyo,  San  Jose,  Costa  Rica,  November  22 
2002. 

1 5 The  scale  is  constructed  such  that  responses  that  have  extreme  bias  towards  wealthy  or  the  poor 
are  collapsed  around  the  center  of  the  scale,  which  is  the  approximation  of  trust. 
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Nicaraguan  Actual  Trust  by  Political  Ideology 
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Figure  8-6.  Nicaraguan  Trust  by  Political  Ideology 

An  examination  of  Trust  as  a dichotomous  variable  that  views  bias  towards  the  wealthy  as  an 
indication  of  an  unfair  justice  system  and  the  lack  of  such  a bias  as  fair  justice  system  provides 
confirmation  for  the  role  of  political  ideology  in  opinion  concerning  the  fairness  of  the  justice 
system.  Table  8-5  shows  the  percentage  breakdown  of  actual  trust  in  the  fairness  of  the  justice 
system  by  political  ideology. 

Table  8-5  shows  that  the  mean  trust  levels  for  the  political  center  and  the  political  left  (35.3) 
are  equal  and  are  11.1%  lower  than  the  mean  trust  level  for  the  political  right.  I test  this 
relationship  further  by  placing  political  ideology  in  an  explanatory  model  that  takes  the  following 


form: 
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Trust  = Political  Judiciary  + Ideology  (Center  +Left)  + Age  (31+)  + 
Occupation  (Blue  + Student)  + Religion  (Catholic)16 


Table  8-5. 

Dichotomous  Actual  Trust 

in  Justice  System  by  Ideology 

Ideology 

Trust  in  Fairness  of  Justice  System 
Percent  No  Percent  Yes 

Ideology  Total 

Center 

64.7 

35.3 

100.00 

Left 

64.7 

35.3 

100.00 

Right 

53.6 

46.4 

100.00 

Trust  Total 

61.9 

38.1 

100.00 

In  addition  to  the  outcome  variable  of  Trust,  all  explanatory  variables  in  the  model  are 
dichotomous  with  values  of  0 and  1 . 1 7 This  model  produces  a distribution  of  the  predicted 
probability  of  trust  in  the  fairness  of  the  justice  system  by  political  ideology  that  is  shown  in 
Figure  8-7.  Figure  8-7  and  Table  8-5  indicate  that  the  ideological  center  and  ideological  left  of 
Nicaraguan  civil  society  share  the  same  level  of  distrust  the  justice  system  and  the  same  level  of 
trust  a probability  of  trust  of  0.35. 

To  further  establish  this  argument,  1 run  two  Bayesian  logistic  models  with  the  data  used  in  the 
above  prediction  of  dichotomous  trust  use  two  informative  prior  specifications  that  are  shown  in 
Appendix  H.  The  first  prior  is  a prior  elicited  from  1 1 community  leaders:  2 judges,  6 leaders  of 
community  organization  aligned  with  the  political  left,  and  3 leaders  of  community  organizations 
aligned  with  the  political  right.18  The  second  prior  was  provided  by  the  data  collected  in  1997. 
This  data  also  served  as  primer  to  assist  the  community  leaders  in  making  their  estimates. 


16  The  results  of  this  logistic  regression  model  are  shown  in  Appendix  H.  This  model  correctly 
predicts  67%  of  actual  trust  observ  ations  (see  Appendix  H). 

17  See  Chapter  6 page  144  for  specification  on  the  Political  Judiciary  variable.  Age  is  deployed  as 
0=  30  or  less  and  1=31+.  Ideology  is  three  dummy  variables  Center,  Left,  and  Right  (baseline). 
Occupation  is  three  dummy  variables:  Blue,  Student,  and  White  (baseline).  Religion  is  0 = all 
other,  l=Catholic. 

Please  see  Chapter  6 pages  129  - 135  for  specifications  on  the  techniques  used  to  obtain  the 
prior  estimates.  I obtained  estimates  from  the  following  individuals.  The  two  judicial  elicitations 
are  from  Maria  Fabiola  Betancourt,  Municipal  Court  Judge  (Granada)  and  Filiberto  Toruno, 
District  Court  Judge  (Leon).  The  three  right  of  center  civil  society  elicitations  are  from  Juan 
Cordero,  Camara  de  Comercio  (Leon);  Jose  Cuadra  Vega,  Camara  de  Comercio  (Granada),  and 
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Figure  8-7.  Nicaraguan  Predicted  Probability  of  Trust  by  Political  Ideology 

Ascher  (1978)  argues  that  “multiple-expert-opinion  forecasts,  which  require  very  little  time  or 
money,  do  very  well  in  terms  of  accuracy  because  they  reflect  the  most-up-to-date  consensus  on 
core  assumptions”  (203).  I found  this  to  be  very  true  and  the  results  shown  below  reflect  the 
community  consensus  that  individuals  in  the  ideological  center  are  the  individuals  most 
disappointed  by  the  performance  of  the  justice  system.  I argued  earlier  that  the  use  of  the  prior 
allows  greater  evidence  from  which  to  make  inference.  The  use  of  an  elicited  prior  that  is  built  on 
previous  data  is  a great  advantage  to  an  investigator  in  a volatile  environment.  Table  8-6 


Doris  Juerez,  Partido  Liberal  Constitucionalista  (Leon).  The  six  left  of  center  elicitations  are  from 
Consuelo  Portillo,  Casa  de  La  Mujer  (Granada);  Alejandro  Gomez,  FSLN  (Leon);  Xavier 
Caldera,  Movimiento  Comunal  (Granada);  Consuelo  Guevarria,  Movimiento  Comunal  (Leon); 
Jose  Adan  Zuniga,  ATC  (Granada);  and  Nydia  Loredo  Perez,  AMNLAE  (Leon). 
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illustrates  that  the  use  of  the  elicited  prior  and  the  1997  data  produce  similar  results  in  the 
posterior  summary  of  the  means,  standard  deviations,  and  Bayesian  credible  intervals  for  the 
parameters  of  the  dichotomous  trust  model.  The  one  glaring  exception  is  the  reliability  of 
Ideology:Center.  The  use  of  the  elicited  prior  and  the  2002  data  produces  a reliable  parameter 
mean,  whereas  the  1997  data  prior  with  the  2002  data  does  not. 

Table  8-6.  Posterior  summary  of  Bayesian  Logistic  Models  of  Trust  in  the  Justice  System 

Elicited  Prior  1997  Data  Prior 


Mean  Stardard  90%  Bayesian  Mean  Stardard  90%  Bayesian 

Deviation  Cred.  Interval  Deviation  Cred.  Interval 


Intercept 

1.230 

0.436 

[0.51: 

1.95] 

1.236 

0.424 

[0.54: 

1.94] 

Judicial  Independence 

-1.283 

0.275 

[-1.74: 

-0.83] 

-1.307 

0.271 

[-1.75: 

-0.86] 

Ideology,  Center 

-0.559 

0.333 

[-1.11: 

-0.01] 

-0.420 

0.320 

[-0.95: 

0.11] 

Ideology,  Left 

-0.739 

0.331 

[-1.29: 

-0.19] 

-0.702 

0.323 

[-1.24: 

-0.17] 

Occupation,  Student 

-0.732 

0.355 

[-1.32: 

-0.15] 

-0.697 

0.344 

[-1.27: 

-0.13] 

Tau 

1.000 

3.168 

[0.00: 

9.50] 

1.001 

3.179 

[0.00: 

9.50] 

Results  from  data  and  the  basis  of  the  likelihood  function  are  shown  in  method  Appendix  I. 

The  fact  that  community  experts  across  three  different  ideological  perspectives — left,  right, 
and  judicial — view  the  center  as  disappointed  with  the  performance  of  the  justice  system  is 
consequential  to  democratic  development  and  portends  that  the  ideological  center  is  the  target 
that  must  be  penetrated  if  institutionalization  of  the  rule  of  law  is  to  take  place.  At  the  same  time, 
the  consensus  of  these  three  community  leader  groupings  in  comparison  to  the  1997  information 
that  I had  previously  gathered  indicates  that  the  political  ideological  dimension  is  a highly  fluid 
dimension  of  Nicaraguan  politics.  It  is  particularly  interesting  that  leaders  of  civil  society  groups 
affiliated  with  the  political  right  also  see  the  ideological  center  as  most  disappointed  with  the 
performance  of  the  justice  system.  These  finding  suggest  that  the  ideological  center  has 
developed  a greater  frustration  towards  the  performance  of  the  justice  system  than  was  evident  in 
1997.  Given  the  totality  of  these  conditions,  I am  inclined  to  accept  the  reliability  of  the 
Ideology:Center  estimate  given  the  similarities  of  the  other  estimates  and  the  findings  from  the 


linear  model. 
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Ideology,  Judicial  Independence  and  Trust 

Now  that  the  reliability  of  the  effects  of  ideology  and  judicial  independence  on  trust  in  the 
justice  system  have  been  established  across  the  two  cases,  I return  to  the  actual  data  to  further 
explore  these  relationships.  Nicaraguan  community  leaders  expressed  some  ideological  biases  in 
their  assessments  and  observations  that  reflect  the  political  biases  found  in  the  formation  of  civil 
society  attitudes  towards  the  fairness  of  the  justice  system  in  consolidating  Nicar  agua.  For 
example,  the  Chamber  of  Commerce  President  in  Leon  asserts  that  the  ideological  left  in  Leon 
should  have  greater  trust  in  the  justice  system  because  the  local  court  system  favors  the  left. 19 
While  findings  show  no  difference  in  attitudes  between  Leon  and  Granada,  ideological 
differences  appear  to  exist  between  the  manner  in  which  individuals  of  left,  right,  and  center  link 
the  importance  of  judicial  independence  to  fairness  of  the  justice  system. 

The  model  that  I articulated  in  Chapter  4 involves  individuals  in  civil  society  forming 
perceptions  concerning  judicial  independence  and  trust  in  the  fairness  of  the  law.  The 
combination  of  these  two  perceptional  choices  result  in  four  outcome  groupings:  1)  independent 
judiciary/high  probability  of  trust  in  the  justice  system,  2)  independent  judiciary/low  probability 
of  trust  in  the  justice  system,  3)  non-independent  judiciary/low  probability  of  trust  in  the  justice 
system,  4)  non-independent  judiciary/high  probability  of  trust  in  the  justice  system.  Outcomes  1 
and  3 are  the  outcomes  that  link  perceptions  concerning  judicial  independence  to  trust  in  the 
justice  system.  Outcomes  2 and  4 are  the  more  political  outcomes  in  which  citizens  bypass  the 
intervening  effects  of  the  judiciary  to  form  their  views  of  the  fairness  of  the  justice  system.  The 
findings  here  illustrate  that  these  more  political  outcomes  in  the  Nicaraguan  environment  are 
driven  by  political  ideology. 

1 create  an  apolitical  dichotomous  trust  variable  by  taking  the  10-point  trust  variable  and 
denoting  scores  of  seven  and  below  as  low-trust  in  the  fairness  of  the  justice  system  and  scores  of 
eight  and  above  as  high-trust  in  the  justice  system.  Table  8-7  illustrates  that  a lower  percentage  of 

19 


Cordero  Interview 
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individuals  in  the  ideological  center  trusts  in  the  justice  system  than  percentages  of  individuals  in 
the  ideological  left  or  ideological  right.  More  importantly,  the  table  also  illustrates  that  a greater 
percentage  of  individuals  in  the  ideological  center  links  its  assessment  of  judicial  independence 
and  trust  in  the  justice  system.  Sixty-eight  percent  of  centrist  individuals  links  the  decisions 
concerning  judicial  independence  and  trust  in  the  justice  system  (that  is,  independent 
judiciary/high-  trust  or  non-independent  judiciary/low-trust).  Conversely,  only  57.6%  of 
individuals  of  the  ideological  left  and  5 1.8%  of  the  ideological  right  link  the  two  decisions.  The 
difference  between  individuals  of  the  center  and  the  right  is  significant  at  alpha-level  of . 10.20 

At  the  same  time,  we  can  see  the  direct  effect  of  political  ideology  in  the  decision  to  trust  the 
justice  system  in  the  fact  that  the  percentage  of  individuals  of  the  ideological  right  that  sees  the 
judiciary  as  non-independent  and,  nevertheless,  trust  the  fairness  of  the  system  (non-independent 
judiciary/high-trust)  is  higher  at  26.8%  than  that  of  the  ideological  center  or  left,  15.3  and  17.7 
respectively.  Alternatively,  the  percentage  of  individuals  of  the  ideological  left  that  sees  the 
judiciary  as  independent  and,  nevertheless,  distrusts  the  fairness  of  the  justice  system 
(independent  judiciary/low-trust)  is  higher  at  24.7%  than  that  of  the  ideological  center  (16.5). 
Aspects  of  the  independent  judiciary/low-trust  configuration  exist  among  the  attitudes  found  in 
the  ideological  right.  This  phenomenon  is  illustrative  of  the  comment  of  the  President  of  the  Leon 
Chamber  of  Commerce  that  the  ideological  right  may  have  less  trust  if  they  believe  that  the  local 
justice  system  favors  the  left.21 

Finally,  the  findings  on  ideology  in  Nicaragua  and  Costa  Rica  taken  together  are  instructive. 
They  indicate  that  the  political  center  is  the  portion  of  the  society  that  is  most  important  in 
assessing  the  fairness  of  the  justice  system.  The  Costa  Rican  findings  illustrate  that  civil  society 
members  who  have  strong  ideological  leanings  may  still  have  a distinctive  difference  from 
individuals  who  share  the  opposite  ideological  leaning;  however,  members  of  civil  society  in  the 

20  The  p-value  for  chi-squared  significance  test  with  1 degree  of  freedom  is  0.0335  (X2  = 4.52). 


21 


Cordero  Interview. 


219 


ideological  center  should  rest  somewhere  in  between  the  extremes  in  assessment  of  the  fairness  of 


the  ‘apolitical’  justice  system.  In  other  words,  civil  society  views  the  justice  system  as 
autonomous  from  the  political  sphere  (Table  8-3). 

Table  8-7.  Nicaraguan  Civil  Society  Apolitical  Dichotomous  Trust  and  Political  Judiciary  by 


Ideology 


Independent 

Judiciary 

Tmst  in  Fairness  of  Justice  System 
Low  Tmst  High  Tmst  Judicial  Independence 

Total 

Center 

Yes 

16.5 

24.7 

41.20 

No 

43.5 

15.3 

58.80 

Total  Trust 

60.0 

40.0 

100.00 

N = 85 

Left 

Yes 

24.7 

24.7 

49.40 

No 

32.9 

17.7 

50.60 

Total  Trust 

57.6 

42.4 

100.00 

N = 85 

Right 

Yes 

21.4 

25.0 

46.40 

No 

26.8 

26.8 

53.60 

Total  Trust 

43.6 

56.4 

100.00 

N = 56 

Total 

Yes 

20.8 

24.8 

45.60 

No 

35.4 

19.0 

54.40 

Total  Trust 

56.2 

43.8 

100.00 

N = 226 

Table  8-8.  Apolitical  Tmst  and  Political  Judiciary  by  Ideology 

Independent 

Tmst  in  Fairness  of  Justice  System 

Judiciary 

Low  Tmst 

High  Tmst 

Judicial  Independence 

Total 

Center 

Yes 

20.6 

36.9 

57.50 

No 

30.0 

12.5 

42.50 

Tmst  Total 

50.6 

49.4 

100.00 

o 

SO 

II 

2 

Left 

Yes 

25.5 

23.4 

48.90 

No 

34.1 

17.0 

51.10 

Tmst  Total 

59.6 

40.4 

100.00 

z 

II 

'O 

-fe. 

Right 

Yes 

20.2 

36.2 

56.40 

No 

23.4 

20.2 

43.60 

Tmst  Total 

43.6 

56.4 

100.00 

N = 94 

Total 

Yes 

21.8 

33.0 

54.80 

No 

29.4 

15.8 

45.20 

Trust  Total 

51.2 

48.8 

100.00 

N = 348 
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Moreover,  Table  8-8,  which  includes  the  Costa  Rican  observations  and  recognizes  linear  trust 
scores  of  8 and  above  as  an  indication  of  high-trust,  illustrates  the  effect  of  an  infusion  of 
individuals  in  the  ideological  center  that  shares  sensibilities  with  the  dominant  political  class  on 
the  apolitical  dichotomous  trust  choice. While  the  percentage  of  centrist  civil  society  members 
who  link  the  judicial  independence/trust  in  the  justice  system  choices  remains  practically 
unchanged  (66.9%  to  68.2%),  the  political  choice  of  non-independent  judiciary  and  trust  in  the 
justice  system  declines  among  the  ideological  right  (from  26.8%  to  20.2%)  and  the  ideological 
center  (from  15.3%  to  12.5%).  On  the  other  hand,  the  inclusion  of  the  nine  left-ideology  Costa 
Rican  observations  slightly  increases  the  opposition  political  decision;  that  is,  independent 
judiciary/low-trust  (from  24.7%  to  25.5%). 

The  independent  judiciary/low-trust  cell  percentage  for  the  ideological  center  in  Table  8-8  is 
20.6  and  constitutes  an  increase  over  the  16.5%  for  the  ideological  center  when  only  the 
Nicaraguan  observations  were  considered.  This  cell  reflects  the  oppositional  political 
configuration.  With  the  inclusion  of  the  Costa  Rican  observations,  the  increase  that  occurs  in  the 
independent  judiciary/low-trust  cell  attests  to  the  nature  of  the  Costa  Rican  strong  state 
democracy.  Perhaps  like  the  leader  of  the  Costa  Rican  women’s  organization,  who  now  identifies 
with  the  ideological  center,  some  former  left  of  center  Costa  Ricans  in  civil  society  now  self- 
identify  as  ideologically  centrist.  The  tendency  of  some  self-identified  Costa  Rican  centrist  to 
make  the  oppositional  political  choice  at  a higher  rate  than  Nicaraguan  centrists  offers  some 
support  for  this  contention.  The  centrist  self-identification  appears  to  be  prudent  because  the 
political  center  is  more  conducive  to  individuals  and  groups  seeking  consideration  for  their 
political  demands.23 

22 

Appendix  K provides  a separate  table  of  the  judiciaiy,  ideology  and  trust  in  Costa  Rica. 

23  See  my  argument  in  Chapter  5 page  1 13-1 14  and  pages  1 18-120.  The  first  argument  concerns 
the  ease  with  which  the  rules  were  changed  to  elevate  a woman  candidate  to  the  Supreme  Court. 
The  second  argument  concerns  the  inability  of  women’s  groups  to  open  a societal  dialogue  over 
the  right  to  abortion  in  the  case  of  a threat  to  the  life  of  the  mother.  These  two  arguments  show 
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Trust  and  The  City 

The  comment  that  I received  from  the  Leonese  Chamber  of  Commerce  President  was  not  the 
only  comment  I received  about  possible  differences  in  attitudes  across  municipalities.  The 
President  of  the  Limon  Chamber  of  Commerce  contends  that  attitudes  concerning  justice  might 
differ  in  Limon  and  should  be  more  similar  to  views  in  the  United  States  than  to  views  in  other 
cities  in  Latin  America.'4  He  argues  that  race  is  a greater  cleavage  in  Limon  than  is  political 
ideology  or  social  class.23  My  study  is  interested  in  ideological  differences  and  the  findings  of  the 
study  produce  evidence  that  suggests  that  Limon  may  be  on  a different  cleavage  dimension  than 
the  three  other  cities  of  the  study.  This  evidence  is  far  from  definitive  because  the  survey 
instrument  was  not  designed  to  detect  other  forms  of  societal  cleavage. 

Still,  it  is  clear  from  the  demographic  and  economic  conditions  of  Limon  that  the  community 
is  far  from  homogenous. 'h  Nevertheless,  the  city’s  sample  produced  the  most  homogenous  and 
the  highest  mean  predicted  trust  values  of  the  four  cities  of  the  study.  Table  8-9  shows  the  linear 
model  of  trust  with  the  country  dummy  variable  for  Costa  Rica  replaced  by  city  dummy  variables 
for  Granada,  Cartago,  and  Limon.  Leon  is  the  baseline  city. 

Only  Limon  produces  a coefficient  estimate  that  is  significantly  different  from  that  of  Leon.27 
No  significant  difference  exists  between  the  trust  distribution  of  the  Limon  sample  and  those  of 


the  capacity  of  the  state  to  entertain  those  issues  that  it  conceives  as  acceptable  and  those  that  it 
views  as  unacceptable. 

24  Thorpe  Interview. 

23  Thorpe  Interview. 

26  The  Superior  Court  judge  in  Limon  point  out  that  crime  is  extremely  high  and,  in  a sense,  out 
of  control  in  Limon.  Moreover,  most  case  in  the  department  are  property  related,  which  points  to 
a clear  class  divide  within  the  justice  system  (Dixon  Interview).  Moreover,  Booth  (1998)  points 
out  that  the  city  “experienced  major  outbreaks  of  rioting  over  hard  times  in  1979  and  again  in 
1996”  (87). 

‘7  The  probability  that  the  two  mean  trust  levels  are  equal  is  .06  and  is  significant  at  an  alpha  level 
of. 10. 
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Cartago  and  Granada.  Figure  8-8  shows  the  distribution  of  predicted  trust  values  by  city  and 
indicates  that  the  mean  trust  value  for  Limon  and  Cartago  are  quite  similar 


Table  8-9,  Linear  Model  Trust  in  Justice  System:  City  Version 


Variable 

Coefficient 

Standard 

Error 

Intercept 

5.964 

0.426*** 

Judicial  Independence 

0.162 

0.028*** 

Age  Cohort 

-0.483 

0.141*** 

Ideology: 

Right 

0.000 

Center 

-0.504 

0.295- 

Left 

-0.431 

0.347 

Occupation 

Student 

0.000 

Blue  Collar 

1.045 

0.391** 

White  Collar 

1.107 

0.401** 

City 

Leon 

0.000 

Granada 

0.199 

0.304 

Cartago 

0.346 

0.388 

Limon 

0.750 

0.396- 

Multiple  R-Squared:  0.1603 

F-statistic:  7. 168  on  9 and  338  degrees  of  freedom. 

p-value ; 1.573e-09 

Significance  codes:  '***'0.001  '**'0.01  '*'0.05  '.'0.1 

Coefficient  estimates  are  maximum  likelihood  estimates  and  errors  are  asymptotic  standard 
errors. 


While  the  meant  trust  of  the  two  Costa  Rican  cities  are  similar,  the  compacted  nature  of  the 
distribution  of  the  Limon  predicted  trust  values  and  the  positive  nature  of  the  relationship 
between  the  city  and  trust  leads  to  the  conclusion  that  the  class-based  nature  of  the  survey 
instrument  does  not  work  well  in  detecting  the  true  cleavage  in  this  community  that  has  a high 
Afro-Costa  Rican  population. 


Discussion  and  Conclusion 

One  last  hypothesis  remains  to  be  addressed  in  this  chapter. 

Hypothesis  8:  As  a democracy  moves  closer  to  consolidation,  the  judicial  institution  becomes 
more  important  in  an  individual’s  assessment  of  the  fairness  of  the  justice  system. 
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Predicted  Trust  in  the  Justice  System  by  City 
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Figure  8-8.  Predicted  Trust  in  the  Justice  System  by  City 

This  evidence  provides  some  support  for  this  hypothesis.  The  bivariate  relationship  between 
judicial  independence  and  trust  in  the  justice  system  shows  that  the  relationship  is,  at  best,  equal 
in  consolidated  and  consolidating  democracies.  On  the  other  hand,  we  do  see  that  the  civil  society 
observations  from  Costa  Rica  produce  a higher  mean  judicial  independence  value  and  a higher 
mean  trust  value  than  the  Nicaraguan  observations.  Secondly,  Table  8-10  shows  that  the  66.4%  of 
Costa  Rican  civil  society  members  link  the  judicial  independence/trust  in  the  justice  system 
choices,  whereas  only  60.2%  of  Nicaraguan  civil  society  members  link  the  choices.  While  the 
difference  of  6.2%  is  not  statistically  significant,  the  difference  combined  with  the  striking 
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difference  in  perceptions  of  judicial  independence  indicate  that  the  judiciary  does  have  an  effect 

in  the  higher  level  of  support  the  justice  system  receives  in  the  consolidated  society. 

Table  8-10.  Contrast  of  Nicaraguan  and  Costa  Rican  Dichotomous  Apolitical  Trust  in  Justice 

System  by  Independent  Judiciary 

Independent  Trust  in  Fairness  of  Justice  System 

Judiciary  Low  Trust  High  Trust  Judicial  Independence 

Total 


Nicaragua 

Yes 

No 

Trust  Total 

20.8 

35.4 

56.2 

24.8 
19.0 

43.8 

45.60 

54.40 

100.00 

N = 226 

Costa  Rica 
Yes 

23.8 

48.4 

72.20 

No 

18.0 

9.8 

27.80 

Trust  Total 

41.8 

58.2 

100.00 

N=  122 

At  the  same  time,  the  findings  of  this  chapter  illustrate  that  overcoming  the  preconceived 
perceptions  that  the  judiciary  lacks  independence  is  a factor  in  the  development  of  trust  in  the 
fairness  of  the  justice  system.  The  difference  between  the  independent  judiciary/high-trust  cells  of 
the  two  countries  is  23. 6%.28  Moreover,  the  high  reliability  of  the  Age  cohort  estimate  in  the 
Nicaraguan  environment  illustrates  the  fact  that  the  Nicaraguan  society  has  failed  to  successfully 
address  the  judicial  independence  aspect  of  democratic  development.  We  can  see  this  further  in 
the  fact  that  students  (who  are  younger  as  a group  than  blue  or  white  collar  workers)  have  higher 
perceptions  of  judicial  independence  than  do  blue  or  white  collar  works.  Alternatively,  age-cohort 
differences  in  perceptions  of  judicial  independence  disappear  in  the  Costa  Rican  environment  of 
consolidated  democracy. 

Finally  the  attitudes  of  the  ideological  center  towards  judicial  independence  offer  perhaps  the 
most  compelling  and  intuitive  evidence  of  the  effects  of  judicial  independence  on  trust  in  the 
fairness  of  the  justice  system  in  consolidating  and  consolidated  democracies.  Table  8-1 1 
illustrates  the  complete  reversal  of  the  non-independent  judiciary/low-trust  and  independent 
judiciary/high-trust  cells  configuration  in  Nicaragua  and  the  same  configuration  in  Costa  Rica. 

28  This  difference  is  highly  significant  and  produces  aX2  of  20.62  with  degrees  of  freedom  = 1. 
The  probability  that  these  two  values  are  equal  is  .000007.  See  Appendix  J 
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Table  8-11.  Contrast  of  Nicaraguan  and  Costa  Rican  Ideological  Centers:  Dichotomous 
Apolitical  Trust  in  Justice  System  by  Independent  Judiciary 
Independent  Trust  in  Fairness  of  Justice  System 

Judiciary  Low  Trust  High  Trust  Judicial  Independence 

Total 


Nicaraguan  Center 

Yes 

No 

Trust  Total 

16.5 

43.5 
60.0 

24.7 

15.3 

40.0 

41.20 

58.80 

100.00 

00 

II 

z 

Costa  Rican  Center 
Yes 

25.3 

50.7 

76.00 

No 

14.7 

9.3 

24.00 

Trust  Total 

40.0 

60.0 

100.00 

N = 75 

The  majority  of  centrist  Nicaraguan  respondents  fall  in  the  non-independent/low  trust  cell 
(43.5%  to  14.7%  for  Costa  Rica).29  On  the  other  hand,  50.7%  of  centrist  Costa  Rican  respondents 
fall  in  the  independent  judiciary/high  trust  cell  (only  24.7%  of  centrist  Nicaraguan  respondents 
reside  in  this  cell).30  These  findings  indicate  the  emergence  of  the  justice  system  as  an 
“overlapping  consensus”  in  the  consolidated  democracy  of  Costa  Rica  and  the  lack  of  such  an 
emerging  consensus  in  the  consolidating  democracy  of  Nicaragua.  In  Chapter  9,  I will  elaborate 
further  the  ideas  of  societal  transformation,  consensus,  and  consolidation. 


This  difference  of  28.8%  is  significant  and  yields  p-value  of  0.00007  using  chi-squared  test  of 
independence  (X2=  15.81,  degrees  of  freedom  =1). 

30  This  difference  of  26.0%  is  significant  and  yields  p-value  of  0.001  using  chi-squared  test  of 
independence  (X2  = 10.77,  degrees  of  freedom  = 1). 


CHAPTER  9 

CONCLUSION:  THE  JUDICIARY  AND  DEMOCRATIC  CONSOLIDATION 
At  the  end  of  the  day,  this  study  is  an  examination  of  the  role  of  the  judiciary  in  two 
democratic  countries.  These  two  countries  are  at  different  stages  of  democratic  development:  one 
is  attempting  to  consolidate  its  democracy,  and  the  other  is  the  well-established  Latin  American 
democracy.  Even  in  the  face  of  this  divergent  democratic  development,  findings  suggests  that 
perceptions  of  the  judiciary  as  an  independent  actor  in  the  democratic  state  have  a positive  effect 
on  the  views  of  the  law  that  are  components  of  the  overlapping  consensus  of  the  democratic 
polity.  Furthermore,  the  study  demonstrates  that  age  of  socialization  into  the  democratic  system 
and  political  ideologies  also  impact  the  perceptions  of  individuals  in  both  countries’  civil 
societies  concerning  judicial  independence  and  the  law.  Even  given  the  explanatory  importance 
of  judicial  independence,  age,  and  ideology,  a difference  between  the  trust  in  the  fairness  of  the 
justice  system  remains  and  necessitates  the  inclusion  of  a variable  to  represent  a difference 
between  the  two  societal  configurations. 

In  this  chapter,  I attempt  to  place  these  findings  into  context  and  to  tease  out  concepts 
concerning  democratic  development.  First,  I discuss  why  the  judicial  institution  is  an  important 
actor  in  the  process,  but  its  true  significance  is  found  in  the  recognition  it  receives  from  other 
elements  of  the  democratic  state.  Second,  civil  society  is  one  of  the  elements  that  must  recognize 
the  judicial  institution.  However,  the  recognition  civil  society  grants  the  judiciary  is  conditioned 
by  the  actions  of  the  political  community.  Third,  I explore  the  possibility  of  extending  the 
consolidating  judiciary  model  to  other  consolidating  environments. 
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The  Judicial  Institution 

The  judicial  institutions  in  both  countries  prove  to  be  autonomous  actors.  The  Nicaraguan 
judiciary  possessed  the  ability  to  advance  its  own  interests  from  the  inception  of  the  new 
democratic  state  and  was  successful  in  establishing  constitutional  structures  that  enhanced  its 
independence.  The  Supreme  Court  has  great  autonomy  in  establishment  of  the  judicial  structure 
and  in  the  appointment,  supervision,  training,  and  advancement  of  judges.  The  internal 
configuration  of  the  Supreme  Court  is  at  the  discretion  of  the  members  of  the  Court.  The 
members  of  the  Corte  Suprema  de  Justicia  elect  the  President  of  the  Court.  The  Supreme  Court’s 
appointment  of  district  and  municipal  court  judges  is  an  important  structural  aspect  that  has  the 
effect  of  shielding  lower  court  judges  from  direct  legislative  partisan  considerations.  Further,  the 
tenure  structure,  which  grants  municipal  and  district-court  judges  indefinite  tenure  barring 
misconduct  or  major  judicial  error,  works  to  establish  autonomy  for  lower  court  judges. 

Still  what  appears  to  matter  most  to  Nicaraguan  civil  society  is  the  inability  of  the  courts  to 
perform  the  roles  of  conflict  resolver  and  social  controller.  This  condition  is  most  evident  in  the 
continuing  problem  with  governmental  corruption.  Although  progress  has  been  made  in  this  area 
with  the  recent  imprisonment  of  former  President  Aleman,  the  political  government  continues  to 
provide  an  environment,  which  fosters  public  perception  of  corruption.1  The  argument  is  not  that 
the  judiciary  itself  is  corrupt.  Instead,  the  argument  is  that  the  judiciary  is  unable  to  control  the 
corrupt  behavior  of  the  dominant  political  leadership.2  This  problem  returns  us  to  the  Gibson  and 
Caldeira  (2003)  article,  which  argued  that  the  consolidating  judiciary  lacks  the  ability  to  compel 
compliance  to  its  rulings.  This  capacity  to  compel  compliance  from  the  political  actors  of 
government  is  particularly  important  because  it  signals  to  civil  society  that  the  judiciary  is  a 

1 Rodas-Martmi  reports  that  Bolanos  has  appointed  twenty-five  of  his  family  members  to 
governmental  positions  (2003,  97). 

2 This  failure  has  been  continually  chronicled  in  the  press  and  in  public  opinion  surveys.  See  for 
example  Humberto  Meza,  “Nicas  creen  que  coruptos  no  son  castigatos,”  La  Prenza,  July  6,  1996, 
a jA,  which  reported  that  57.2  percent  of  Nicaraguan  believed  that  the  judiciary  was  incapable  of 
resolving  the  corruption  problem.  This  belief  continues  to  have  wide  support. 
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legitimate  institution  in  the  eyes  of  the  political  society.  In  this  view,  it  signals  the  existence  of 
institutional  separation. 

Linz  and  Stepan  (1996,  10)argue  that  consolidation  involves  two  components:  institutional 
routinization  and  the  willingness  of  individuals  and  groups  to  surrender  their  disputes  to  the 
procedures  and  processes  of  the  democratic  regime.  The  actions  of  Costa  Rican  elites  reflect  this 
willingness  and  those  of  Nicaraguan  elites  refute  this  willingness.  In  the  Costa  Rican  experience, 
we  can  clearly  see  that  democracy  has  become  “the  only  game  in  town”  and  that  the  judiciary’s 
role  is  clearly  delineated  and  acknowledged.  A clear  example  of  the  acknowledged  role  of  the 
Court  is  the  authority  of  the  Constitutional  Chamber  in  what  are  otherwise  clearly  political 
decisions.  The  power  of  the  judiciary  has  been  enhanced  by  the  rulings  of  the  Constitutional 
Chamber  since  these  rulings  have  tended  to  uphold  the  understood  provisions  of  the  nation’s 
social  democratic  social  contract.  Two  such  rulings  are  the  recent  rulings  on  presidential 
reelection  and  the  200-Day  public  school  schedule.  After  these  rulings  the  effected  actors  in 
political  society  quickly  acknowledged  the  Chamber’s  rulings  as  definitive  and  binding.  The 
quick  acquiescence  of  political  society  acknowledges  the  institutional  separation  and  the 
dominance  of  the  judiciary  in  its  separate  societal  sphere. 

A Costa  Rican  Supreme  Court  Justice  explained,  “In  Nicaragua,  institutions  don’t  exist.  There 
are  only  leaders,  and  these  leaders  overwhelm  the  developing  institutions.”3  While  the 
Nicaraguan  judiciary  possesses  the  capacity  to  advance  its  societal  interests,  it  is  impossible  for 
the  judicial  institution  alone  to  establish  the  differentiation  from  the  political  sphere  and  the 
dominant  classes  that  is  necessary  for  the  judiciary  to  become  institutionalized  and  legitimate  in 
the  mind  of  civil  society.  Political  elites  must  make  the  genuine  choice  to  accept  the  judiciary  and 
the  justice  system  as  a separate  domain. 


3 Arroyo  Interview. 
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Civil  Society 

Gibson  and  Caldeira  (2003)  find  that  the  South  African  Supreme  Court  has  acquired  little 
legitimacy,  and  this  low  level  of  legitimacy  does  not  translate  readily  into  acquiescence  to  its 
decisions.  Their  chief  assumption  is  that  “legitimate  institutions  are  capable  of  generating 
acceptance  of  decisions”  (2003,  2).  My  findings  concur  with  this  conclusion.  In  the  transition 
from  authoritarian  rule  to  democratic  rule,  I argue  further  that  the  judicial  institution  has  no 
legitimacy.  The  institution  has  no  tradition  of  satisfactory  service  and  indeed  a history  of 
subordination  and  dependency.  In  this  climate  the  judiciary  starts  from  a negative  position  and 
must  earn  legitimacy  in  the  eyes  of  the  public. 

Still  there  is  a differentiation  of  political  memory  (political  socialization)  among  the  public 
and  the  individuals  in  civil  society.  The  evidence  of  this  study  supports  this  idea.  In  addition,  that 
Nicaraguan  students  generally  have  higher  judicial  independence  scores  than  do  blue-collar  and 
white-collar  workers,  who  are  generally  older,  also  supports  this  position.  This  finding  indicates 
that  students  as  younger  citizens  view  the  actions  of  the  judicial  institution  with  less  pessimism 
than  do  blue-collar  or  white-collar  workers.  Furthermore,  students  do  not  view  the 
encroachments  of  the  political  sphere  with  the  same  level  of  suspicion  that  older  blue-collar  and 
white-collar  workers  do.  In  this  view,  the  perceptions  of  younger  Nicaraguans  are  congruent  with 
the  Nicaraguan  Supreme  Court  Justice  who  argued  that  constitutional  changes  are  within  the 
domain  of  the  political  government  and  should  have  little  or  no  effect  on  the  legitimacy  of  the 
court. 

In  a consolidated  democratic  state  in  which  the  judiciary  has  established  institutional 
legitimacy,  political  government  can  make  changes  with  little  effect  on  judicial  legitimacy.  For 
example,  the  change  of  the  normal  Costa  Rican  Supreme  Court  justice  appointment  process  to 
facilitate  the  election  of  a women  jurist  violated  the  normal  rules  and  clearly  infringed  on  the 
safeguards  installed  to  minimize  politicization  of  the  process.  Nevertheless,  the  change  had  no 
effect  on  the  Court’s  legitimacy.  On  the  other  hand,  older  citizens  in  Nicaraguan  civil  society  see 


230 


political  encroachment  on  judicial  independence  as  business  as  usual.  This  continuation  of  the 
politicization  of  the  judiciary  not  only  blurs  the  lines  of  institutional  separation  but  also  it  recalls 
the  subordinate  and  dependent  judiciaries  of  the  authoritarian  regime. 

In  the  Costa  Rican  case,  no  significant  age  differentiation  exists.  This  lack  of  a negative 
relationship  between  age  cohorts  and  trust  partly  necessitates  the  inclusion  of  a Costa  Rican 
variable  in  the  model.  This  difference  indicates  a difference  in  the  political  memory  of  inadequate 
or  adequate  performance  by  justice  system.  Moreover,  individuals  in  Costa  Rican  civil  society 
generally  have  higher  judicial  independence  scores;  consequently,  Costa  Ricans  have  a more 
favorable  political  memory  of  judicial  independence  than  do  Nicaraguans  in  civil  society.  The 
similarity  of  political  socialization,  or  more  appropriately  legal  socialization,  of  Costa  Ricans  in 
civil  society  is  one  indication  of  societal  acceptance  of  the  justice  system  as  a part  of  the 
overlapping  consensus.  Moreover,  it  is  a marker  of  the  development  of  and  societal  support  of  a 
strong  legal  culture. 

Ideology  and  Social  Change 

The  Costa  Rican  findings  concerning  ideology  provide  additional  evidence  of  a societal 
transformation  in  a state  of  democratic  consolidation.  In  this  investigation,  the  ideological  center 
emerges  as  the  change  group.  In  the  Costa  Rican  case,  the  center  accepts  the  fairness  of  the 
justice  system  in  the  same  manner  as  individuals  of  the  ideological  right,  who  share  the  political 
leanings  of  the  current  government.  The  implication  is  that  criminal  law  and  the  administration  of 
this  law  have  evolved  into  areas  that  in  the  mind  of  the  majority  of  citizens  do  not  possess  bias 
towards  or  against  a particular  economic  class. 

I know  that  this  argument  seems  to  equate  the  law  to  fairness.  This  equation  is  not  the  aim  of 
my  study.  Asked  directly,  Costa  Rican  citizens,  like  American  citizens,  might  argue  that  justice  is 
granted  to  the  highest  bidder.  Nevertheless,  in  a study  that  searches  for  parallel  behavior  by  the 
system,  the  first  inclination  of  Costa  Rican  ideological  center  is  to  assume  fairness  at  an  equal 
level  to  individuals  of  the  ideological  right.  Of  course,  this  assumption  of  fairness  varies  among 
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the  individuals  in  both  groups.  The  important  factor  is  that  the  pattern  of  this  variation  does  not 
produce  a significant  difference. 

Meanwhile,  this  finding  does  not  mean  that  the  country  is  ideologically  homogenous.  The 
finding  that  a substantial  percentage  of  ideological  centrists  believes  the  judiciary  to  be 
independent  but  the  justice  system  to  be  unfair  indicates  the  existence  of  dissident  feelings 
concerning  the  law.  This  condition  combined  with  the  small  percentage  of  self-identified  leftists 
in  civil  society  indicates  that  many  former  leftists,  like  the  Director  of  the  women’s  organization, 
now  identify  with  the  ideological  center  .4 5  The  power  of  the  democratic  state  and  the  compliance 
of  political  leaders  to  the  directives  of  the  state  appear  to  be  the  motivating  factor  for  the  centrist 
identification  of  former  leftists  in  civil  society.  The  willingness  of  political  leaders  to  surrender 
their  disputes  to  the  “procedures  and  processes  of  the  democratic  regime”  prompts  civil  society 
leaders  to  do  the  same  . ' The  Costa  Rican  political  government  (led  by  the  early  work  of  the  PLN 
and  continued  by  opposition  parties)  has  created  a state  that  advances  a centrist  social  democratic 
agenda.  Individuals  in  civil  society  have  followed  the  state’s  lead  and  now  adhere  to  the  political 
center. 

In  the  case  of  Nicaragua,  political  ideology  operates  as  we  would  expect  concerning  the 
political  extremes.  The  opposition  ideology,  the  left,  has  far  less  trust  in  the  fairness  of  the  justice 
system  than  does  the  ideological  right.  However,  the  ideological  center  exhibits  a low  level  of 
trust  in  the  fairness  of  the  justice  system  as  it  reacts  to  the  unwillingness  of  the  political  leaders  to 
surrender  their  disputes  to  the  “procedures  and  processes  of  the  democratic  regime”  (Linz  and 
Stepan  1996,  6).  The  revulsion  of  the  Nicaraguan  center  to  the  state  of  the  justice  system  is 
reflected  in  the  comments  of  judges,  community  leaders,  and  the  survey  findings.  This  revulsion 
is  a clear  reflection  of  the  lack  of  development  and  support  of  a legal  culture  in  civil  society. 

4 The  small  percentage  of  civil  society  individuals  that  identify  with  the  ideological  left  has  far 
less  trust  in  the  fairness  of  the  justice  system  than  individuals  of  the  ideological  right. 

5 The  quoted  section  is  from  Linz  and  Stepan  (1996.  10). 
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I have  argued  that  the  legal  community’s  outburst,  which  has  delayed  the  appointment  of  new 
justices  to  the  Nicaraguan  Supreme  Court,  is  important.  The  importance  of  this  act  rests  in  the 
fact  that  it  presented  a unified  legal  community  to  the  Nicaraguan  public.  The  Sandinista 
government  of  the  1 980s  possessed  a disdain  for  the  legal  profession,  and  this  disdain  splintered 
the  legal  community.6  In  Chapter  7, 1 argued  that  the  media  refers  to  judges  as  Sandinista  or 
Liberalista.  and  this  is  true.  However,  the  lead  for  these  characterizations  of  judges  comes  from 
the  political  community.  The  public  pronouncement  that  the  legal  community  is  united  ensures 
that  the  judicial  institution  can  serve  its  societal  purpose  is  an  important  counter  balance  to  the 
political  community.  The  media’s  acknowledgement  of  the  united  legal  community  and  the 
importance  of  its  position  in  the  society  assists  in  the  delineation  of  the  line  of  separation  that 
needs  to  be  established  for  judicial  institutionalization. 

Generalizing  the  Model 

How  generalizable  is  the  model?  First  it  is  a model  of  the  consolidating  judiciary.  The  model 
works  better  in  the  consolidating  environment.  I have  to  admit  that  I was  surprised  that  the  linear 
relationship  between  the  Costa  Rican  judiciary  and  trust  in  the  justice  system  was  not  greater.  I 
ascribe  this  lower  than  expected  linear  relationship  to  the  compartmentalization  of  the  state.  The 
high  level  of  judicial  independence  and  the  higher  level  of  trust  in  Costa  Rica  illustrate  the 
distinction  between  consolidated  and  consolidating  democracy.  Moreover,  on  one  hand,  I argued 
that  the  notion  of  diffuse  support  has  little  relevance  in  a consolidating  society.  On  the  other  hand, 
this  argument  has  great  relevance  in  a country  like  Costa  Rica.  The  Costa  Rican  judiciary 
possesses  the  institutional  legitimacy  “to  generate  acceptance  of  its  decisions”  (Gibson  and 
Calderia  2003,  2).  This  being  the  case,  the  procedures  that  have  been  used  in  the  study  of  the 
courts  in  advanced  western  democracies  have  great  relevance  for  Costa  Ricans. 


6 Wilson  (1991,  338-339)  argued  that  the  Nicaraguan  bar  association  divided  along  ideological 
lines  in  the  Revolutionary  1980s.  Those  loyal  to  the  Sandinistas  joined  the  Asociacion  de  Juris tas 
Democraticas  and  those  in  opposition  joined  the  traditional  Barra  de  Abogados. 
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Nevertheless,  the  inclusion  of  Costa  Rica  in  this  study  is  instructive.  It  allowed  for  the 
accentuation  of  three  important  components:  judicial  independence  (separation  from  the  political 
sphere),  political  socialization,  and  political  ideology.  These  three  components  are  important 
factors  in  all  democratizing  states.  Many  studies  have  pointed  to  the  lack  of  judicial  independence 
as  a major  impediment  to  the  establishment  of  the  rule  of  law.  This  study  reveals  that  the  citizens’ 
attitudes  concerning  the  separation  of  the  judiciary  and  the  justice  system  from  the  political 
sphere  can  be  ascertained  an  empirical  phenomenon.  Moreover,  the  capacity  of  the  judiciary  to 
advance  its  own  development  is  an  important  component  of  judicial  independence.  If  a society  is 
truly  in  a consolidating  state,  and  not  just  a transitioning  state,  the  judiciary  should  have  this 
capacity. 

Political  socialization  is  an  important  explanatory  factor  that  should  be  reflected  in  civil 
society.  It  makes  sense  that  the  individual  who  has  been  disappointed  in  the  past  should  be  more 
cynical  of  the  actions  of  the  new  democratic  state.  As  the  society  moves  towards  consolidation, 
we  should  see  a narrowing  of  the  difference  that  may  exist  between  age  cohorts. 

Finally,  the  left/right  political  ideology  spectrum  is  particularly  useful  in  a society  like 
Nicaragua.  Additionally,  this  model  should  also  be  functional  in  Eastern  European  countries 
where  the  transition  to  consolidated  democracy  involves  the  implementation  of  not  only  a liberal 
democracy  model  but  also  a universalistic  value  system  based  in  private  property.  Furthermore,  in 
an  attempt  to  better  understand  the  societies  of  the  various  nations  of  the  region,  Latin  American 
scholars  increasingly  are  exploring  political  ideology.  For  these  reason,  the  political  ideology 
model  is  fruitful.  Still,  the  portion  of  the  model  that  explores  the  ideological  cleavage  structure  is 
not  restricted  to  political  ideology.  Explorations  into  other  societal  cleavages  are  possible.  For 
example,  the  differences  in  the  findings  in  the  city  of  Limon  raise  the  possibility  of  an 
examination  of  racial  differences  in  the  fair  performance  of  the  Costa  Rican  Justice  system. 

Finally,  this  model  is  designed  to  work  in  unitary  political  systems.  Operationalizing  this 
model  in  a federal  system  will  involve  greater  difficulty  due  to  the  decentralization  of 
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governmental  power.  With  a few  alterations,  the  same  questions  could  be  addressed  in  the  federal 
environment. 


APPENDIX  A 

SAMPLE  OF  ELICITATION  QUESTIONNAIRE 


English  translation  of  sample  of  elicitation  questionnaire  process 

A non-catholic  woman,  who  lives  in  Leon  and  believes  that  judiciary  is  not  political,  has  right  of 
center  political  ideology,  does  not  own  her  home,  is  employed  in  a white  collar  occupation,  has  a 
high  school  education,  and  is  30  years  old,  has  a .636  probability  (or  63.6%)  of  trusting  in  the 
fairness  of  the  justice  system. 

In  the  following  situations,  all  of  the  characteristics  of  the  person  are  the  same  as  above  except 
the  characteristic  under  consideration. 

Opinion  of  attitude  towards  the  judiciary 

The  possibility  that  a person,  who  believes  that  the  judiciary  is  political,  trusts  the  fairness  of  the 
justice  system  is  63%  less  than  the  possibility  of  a person  who  believes  that  the  judiciary  is  not 
political  [the  probability  of  trust  .392  (or  39.2%)  to  .636  (or  63.6%)]. 

In  your  opinion,  is  it  possible  for  a person  who  believes  the  judiciary  is  political  to  have  less  trust 
in  the  fairness  of  the  justice  system  than  a person  who  does  not  believe  that  the  judiciary  is 
political. 


NO  YES 

On  a scale  of  90.8%  less  than  to  48.6%  greater  than  a person  who  believes  that  the  judiciary  is  not 
political,  what  is  your  best  estimate  of  trust  in  the  fairness  of  the  justice  system  for  a person  that 
believes  that  the  judiciary  is  political. 
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APPENDIX  B 

SURVEY  QUESTIONS:  ENGLISH  TRANSLATION 


In  questions  1-14,  please  mark  with  an  X only  one  response  for  each  question:  agree,  somewhat 
agree,  somewhat  disagree,  disagree. 

1.  Municipal  court  judges  are  politicians  similar  to  the  members  of  the  National  Assembly. 

1 agree  2 somewhat  agree 

3 somewhat  disagree  4 disagree 

2.  Immediately  after  a robbery,  the  police  arrests  the  son  of  a poor  family  from  LimOn  for  the 
crime  of  robbery  by  intimidation.  At  the  time  of  the  arrest,  the  youth  has  $30.00  and  a knife. 
The  judicial  system  will  punish  the  youth  severely. 

1 agree  2 somewhat  agree 

3 somewhat  disagree  4 disagree 

3 . District  court  judges  are  interested  in  the  law  and  not  in  political  matters  like  members  of  the 
National  Assembly. 

4 agree  3 somewhat  agree 

2 somewhat  disagree  1 disagree 

4.  A rich  property  owner  kills  a day  laborer  in  a bar  fight.  This  landholder  will  be  declared  guilty 
of  the  murder  of  the  laborer. 

4 agree  3 somewhat  agree 

2 somewhat  disagree  1 disagree 

6.  Supreme  Court  justices  are  politicians  similar  to  the  members  of  the  National  Assembly. 

1 agree  2 somewhat  agree 

3 somewhat  disagree  4 disagree 

7.  An  investigation  determines  that  an  office  worker  in  the  Coffee  Bank  embezzled  $700.  This 
case  will  reach  the  jury. 

1 agree  2 somewhat  agree 

3 somewhat  disagree  4 disagree 

8.  Municipal  court  judges  are  interested  in  the  law  and  not  in  political  matters  like  members  of  the 
National  Assembly. 

4 agree  3 somewhat  agree 

2 somewhat  disagree  1 disagree 

10.  District  court  judges  are  politicians  similar  to  the  members  of  the  National  Assembly. 

1 agree  2 somewhat  agree 

3 somewhat  disagree  4 disagree 
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1 1 . Immediately  after  a robbery,  the  police  arrest  the  son  of  a wealthy  family  from  San  Jose  for 
the  crime  of  robbery  by  intimidation.  At  the  time  of  the  arrest,  the  youth  has  $100.00,  two 
credit  cards  that  belong  to  another  person,  and  a knife.  The  judicial  system  will  punish  the 
youth  severely. 

4 agree  3 somewhat  agree 

2 somewhat  disagree  1 disagree 

12.  Supreme  Court  justices  are  interested  in  the  law  and  not  in  political  matters  like  members  of 
the  National  Assembly. 

4 agree  3 somewhat  agree 

2 somewhat  disagree  1 disagree 


13.  A day  laborer  kills  a rich  property  owner  in  a bar  fight.  This  laborer  will  be  declared  guilty  of 
the  murder  of  the  landholder. 

1 agree  2 somewhat  agree 

3 somewhat  disagree  4 disagree 

14.  An  investigation  determines  that  the  director  of  FNT  embezzled  $360,000.  This  case  will 
reach  the  jury. 

4 agree  3 somewhat  agree 

2 somewhat  disagree  1 disagree 


APPENDIX  C 

BAYESIAN  LOGISTIC  REGRESSION  FOR  ELICITED  NICARAGUAN  MODEL 
Given  the  dichotomous  outcome  variable  Tmst  in  the  fairness  of  the  justice  system  and 
following  Bedrick,  Christensen,  the  probability  of  trust  for  any  individual  in  civil  society  (y)  with 
covariate  x is  r(x’  /?),  that  is,  r(x’  p)  = p(y  = 1 | x,  /? ) —p,  where  /?  is  an  unknown  k vector  of 
regression  coefficients.  In  my  version  of  the  model,  r{-)  corresponds  to  the  logistic  link  function: 
H.x' P)  = S' p / [ 1 +ex'fi]  (Eq.  C-l) 

The  likelihood  function  for  data  Y = (yh  . . . , y„)’  is: 

Llfi\Y)  = n [r(xf  p)Yi  [1  - r(x'  p)tn  (Eq.  C-2) 

i = 1 

Once  again,  I employ  a normal  prior  for  the  parameters  of  the  prior  p(J})\ 

P-JVP,,,  t„)  (Eq.C-3) 

where  5Judicial=  [-1.609,  -1.204,  0.150,  0.644,  0.288,  -1.609] 

^Left  of  center  [-1386,  -0.728,  -0.883,  0.0510,-0.196,  0.514] 

^Right  of  Center  [-0.916,  -1.235,-0.192,  1.237,  0.924,  -0.273] 

The  scalar  conditional  error  precision  ip  = I/O*  is  the  same  for  all  3 models: 

ip=  diagonals x 6 [2.240,  1.315,  1.928,  1.714,  1,471,  1.806]  (Eq.  C-4) 

I assume  Gamma  prior.  I use  Gibbs  sampling  through  WinBugs  to  obtain  posterior  means, 

standard  deviations,  and  Bayesian  credible  intervals.  The  Winbugs  model  takes  this  form  where 

Trust,  which  is  0 or  1,  is  modeled  as  a series  of  Bernoulli  Trials. 

Model  Y; 

(for  (i  in  1:N)  { 

Y[i]~  dbem(p[i]); 

logit(p[i])<-  alpha  + betal.political*political[i]  + beta2 . center* center[i ] + 
beta3.1eft*left[i]  + beta4.blue*blue[i]  + beta5.white*white[i]  + beta6.catholic*catholic[i] 
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alpha  ~ dnorm(0.9044,  1 .0756) 
beta  1. political  ~ dnorm(-0.9163,  2.2397) 
beta2. center  ~dnorm(- 1.2348,  1.3145) 
beta3  .left  ~dnorm(-0 .1919,  1.9279) 
beta4.  blue  ~ dnorm(l. 237,  1.7142) 
beta5  .white  ~ dnorm(0. 9240,  1.4706) 
beta6.cath  ~ dnorm(-0.2730,  1.8061) 
tau  ~ dgamma(0. 1,0.1) 
sigma  <-  l/sqrt(tau) 

} 

[Bumin  period  10,000;  chains  = 3;  Sample  60,000] 


APPENDIX  D 

CHI-SQUARED  TEST  OF  INDEPENDENCE  OF  MEDIA  REPRESENTATION 
The  chi-squared  test  compares  the  observed  counts  in  a cell  of  a contingency  table  with  values 
expected  from  null  hypothesis  of  independence.  In  this  case,  I am  interested  in  the  null 
hypothesis  that  the  media  representation  of  the  judiciary  in  the  criminal  justice  system  is 
independent  of  country.  Given  this  understanding  the  null  and  alternative  hypotheses  are  the 
following: 

Set  1 : H0 : Media  representation  of  criminal  activity  in  Sucesos  pages  is  independent  of 
country. 

Ha : Media  representation  of  criminal  activity  in  Sucesos  pages  is  dependent  on 
country. 

Set  2:  H0 : Media  representation  of  judiciary’s  role  in  criminal  activity  in  Sucesos  pages  is 
independent  of  country. 

Ha : Media  representation  of  judiciary’s  role  in  criminal  activity  in  Sucesos  pages 
is  dependent  on  country. 

Set  3:  H0  : Media  representation  of  police’s  role  in  criminal  activity  in  Sucesos  pages  is 
independent  of  country. 

Ha : Media  representation  of  police’s  role  in  criminal  activity  in  Sucesos  pages  is 
dependent  on  country. 

The  test  statistic  is  formed  by: 

X2  = I (/„  -fe)2  /fe  (Eq.D-1) 

Whereto  is  the  observed  frequency,  and  f,  is  the  expected  frequency. 
fe  = [{(row  total)  *(column  total)}  / total  sample]  (Eq.  D-2) 

For  the  hypotheses  Set  1,  we  have  a 2 x 2 contingency  table  expected  frequency  in  (): 


Table  D- 1 . Criminal  Articles 


Country 

Criminal  articles 

Non-criminal  articles 

Row  total 

Nicaragua 

255  (237) 

35  (53) 

290 

Costa  Rica 

135  (153) 

53  (35) 

188 

Column  total 

390 

88 

478 
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A*  = Z(f0-fe)2lfe  (Eq.  D-l) 

A2  = {(255  -23 7)2  / 237}  + {(35  - 53)2  / 53}  + {(135  - 153)2  / 153}  + {(53  - 35)2  / 35} 

X2  = 18.77 

The  chi-squared  value  is  compared  to  the  right-hand  tail  probability  above  observed  X2  value 
for  chi-squared  distribution  with  ^'(degrees  of  freedom)  = (rows  - 1)  (columns  -1). 

In  our  case  df=  (2-l)(2-l)  = 1.  X2  of  18.77  is  significant  beyond  .0001. 

For  the  hypotheses  Set  2,  we  have  a 2 x 2 contingency  table  expected  frequency  in  (): 


Table  D-2.  Judicial  Action  Articles 


Country 

Judicial  actions 

No  judicial  actions 

Row  total 

Nicaragua 

44  (65) 

211 (190) 

255 

Costa  Rica 

55  (34) 

80(101) 

135 

Column  total 

99 

291 

390 

A*=  2 (f0-fe?lfe  (Eq.  D-l) 

X2  = {(44  -65)2  / 65}  +{(211  - 190)2  / 190}  + {(55  - 34)2  / 34}  + {(80  - 101)2  / 101 } 
X2  = 26.43 


The  chi-squared  value  is  compared  to  the  right-hand  tail  probability  above  observed  X2  value 
for  chi-squared  distribution  with  ^/  (degrees  of  freedom)  = (rows  - 1)  (columns  -1). 

In  our  case  df=  (2- 1 )(2- 1 ) = 1.  X2  of  26.43  is  significant  beyond  .00001. 

For  the  hypotheses  Set  3,  we  have  a 2 x 2 contingency  table  expected  frequency  in  (): 


Table  D-3.  Police  Action  Articles 


Country 

Police  action 

No  Police  action 

Row  total 

Nicaragua 

190(158) 

65  (97) 

255 

Costa  Rica 

52  (84) 

83  (51) 

135 

Column  total 

242 

148 

478 

*“  = Z(f0-fe)2  lfe  (Eq.  D-l) 

{(190-158)2/  158}  + {(65  - 97)2  / 97}  + {(52  - 84 )2 / 84}  + {(83  - 51)2  / 51} 
X2  = 49.31 


The  chi-squared  value  is  compared  to  the  right-hand  tail  probability  above  observed  X2  value 
for  chi-squared  distribution  with  ^ (degrees  of  freedom)  = (rows  - 1)  (columns  -1). 

In  our  case  df=  (2-l)(2-l)  = 1.  X2  of  49.31  is  significant  beyond  .0000001. 


APPENDIX  E 

TEST  OF  COUNTRY  DIFFERENCE  IN  JUDICIAL  INDEPENDENCE 
To  test  the  significance  of  the  difference  in  distributions  of  judicial  independence  for  the  two 
samples,  I employed  the  Mann- Whitney  rank  sum  test  for  rank  or  ordinal  data.  The  test  statistic  is 

T=S-[n,(n2  + 1)  / 2]  (Eq.E-1) 

where  S is  the  sum  of  ranks  assigned  to  sample  observations  of  population  1 . The  sampling 

distribution  for  the  statistic  is  symmetric.  For  large  samples  n,  or  n2  > 20,  the  Central  Limit 

Theorem  applies  and  the  statistic  has  approximately  the  standard  normal  distribution.  The  test 

statistic  for  large  sample  approximation  is 

2 = T (n,nW  2)  (Eq.  E-2) 

[n,n2(ni  + n2+l)  / 12]'1 

In  this  case  nt  = 226,  and  n2  = 122,  which  allows  for  use  of  large  sample  approximation. 

I used  R to  perform  the  computations. 

z = 7676.5  which  corresponds  to  a p-value  of  7.784e-12. 

The  probability  that  the  two  populations  are  from  the  same  distribution  is  practically  0. 
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APPENDIX  F 

TEST  OF  COUNTRY  DIFFERENCE  TRUST  IN  FAIRNESS  OF  JUSTICE  SYSTEM 
To  test  the  significance  of  the  difference  in  distributions  of  judicial  independence  for  the  two 
samples,  I employed  the  Mann- Whitney  rank  sum  test  for  rank  or  ordinal  data.  The  test  statistic  is 

T = S-[n,(n2+  1) / 2]  (Eq.  F-l) 

where  S is  the  sum  of  ranks  assigned  to  sample  observations  of  population  1 . The  sampling 

distribution  for  the  statistic  is  symmetric.  For  large  samples  n , or  n2  > 20,  the  Central  Limit 

Theorem  applies  and  the  statistic  has  approximately  the  standard  normal  distribution.  The  test 

statistic  for  large  sample  approximation  is 

z = T-lnm^l  2)  (Eq.  F-2) 

[n,n2{n,  + n2+l)  / 12]'1 

In  this  case  n1  = 226,  and  n2  = 122,  which  allows  for  use  of  large  sample  approximation. 

I used  R to  perform  the  computations. 

z = 10828.5  which  corresponds  to  a p-value  of  0.000853. 

The  probability  that  the  two  populations  are  from  the  same  distribution  is  very  small. 

Full  Model  Data 

♦ Judicial  Independence — this  scale  is  recoded  to  range  from  1 to  19,  where  1 = non-independent 
or  political  judiciary  and  19  = independent  or  non-political  judiciary. 

♦ Age  Cohort — as  an  ordinal  variable  with  the  following  values:  16  to  22  = 1,  23  to  30  = 2,  3 1 to 
40  = 3,  4 1 to  50  = 4,  5 1 or  greater  = 5. 

♦ Ideology — a tnchotomous  variable  that  is  designated  by  three  dummy  variables:  Center,  Left, 
and  Right. 

♦ Occupation — a trichotomous  variable  that  is  designated  by  three  dummy  variables:  Blue  collar, 
White  collar,  and  Student. 
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APPENDIX  G 

THE  BAYESIAN  LINEAR  REGRESSION  MODEL 
The  model  used  in  this  study  is  derived  from  Gill  (2002,  151-160).  The  likelihood  function  is 
specified  according  to  the  standard  linear  model  formulation: 
y = Xp  + e (Eq.  G-l) 

where y is  a vector  containing  the  response,  X is  a n x p explanatory  variable  matrix,  ft  is  its  n x p 
coefficient  matrix,  and  e is  the  error  vector,  which  is  distributed  homoscedastically  N*  (0,  a2  Ik). 
The  likelihood  function  for  a sample  size  n is: 

L(fi,  a2 1 X,y)  = (InoY2  exp[  - 1/2 o2(y  -X p)'(y-  Xfi)  ] (Eq.  G-2) 

I employ  a normal  prior  for  the  parameters  /?: 

P ~ N(Bp , r„)  (Eq.  G-3) 

For  the  scalar  conditional  error  precision  r=  1/  a*,  I assume  a Gamma  prior. 

The  likelihood  and  prior  are  multiplied  to  produce  the  posterior  distribution: 

M o2 \y)  ccfiy  I p,  <P)  (Eq.  G-4) 

I use  Gibbs  sampling  through  WinBugs  to  obtain  posterior  means,  standard  deviations,  and 
Bayesian  credible  intervals.  1 I employ  a informative  prior  on  the  betas  with  the  exception  of  the 
Costa  Rican  model  where  I employ  a non-informative  conjugate  prior. 

I employ  a normal  prior  for  the  parameters  of  the  prior  /?(/?): 

P ~ N(Bp  , tp)  (Eq.G-5) 


1 The  idea  of  a closed  form  is  that  we  can  form  a solution  in  terms  of  functions  and  mathematical 

operators.  Not  reaching  closed  form  is  to  say  that  a model  leads  to  a posterior  form  equation  that 
is  difficult  or  impossible  to  obtain  analytically. 
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whCTC  B judicial  independent  (country)  [0.096,  0,]. 


^Overall  = [0.066,  -0.785,  -1.05,  0.177,  -0.078,  -1.176,  0] 

^Nicaragua  [0.066,  -0.785,  -1.05,  0.177,  -0.078,  -1.176] 

#Costa  Rica  = [0,  0,  0,  0,  0,  0] 

The  scalar  conditional  error  precision  xp  = Mo2  is  the  same  for  all  3 models: 

tp=  diagonal7X7  [230.27,  10.065,  1.844,  2.130,  1.385,  1.656,  1]  for  overall  model 
TP=  diagonal6x6  [230.27,  10.065,  1.844,  2.130,  1.385,  1.656]  for  Nicaraguan  model 
xp  = diagonalgx  6 [0.01,  0.01 , 0.01,  0.01,  0.01,  0.01]  for  Costa  Rican  model 

The  WinBugs  model  is: 

Model  Y; 

(for  (i  in  1:N)  { 

Y[i]~  dnorm(mu[i],  tau); 

mu[i]<-  alpha  + betal*(political[i]  - 9.216)  + beta2*(age[i]  - 2.434)  + beta3.center*center[i]  + 
beta4.1eft*left[i]  + beta5.blue*blue[i]  + beta6.white*white[i]  + beta7.country*country[i] 

} 

alpha  - dnorm(7.4 1 5,  0.962) 
betal  ~ dnorm(.0658,  230.27) 
beta2  ~ dnorm(-0.0785,  10.065) 
beta3.center~dnorm(- 1.050,  1.844) 
beta4.1eft  ~dnorm(0.1768,  2.130) 
beta5.blue~  dnorm(-0.078,  1.3854) 
beta6. white- dnorm(-1.176,  1.6556) 
beta7.country  - dnorm(0,  1) 
tau  - dgamma(0. 001, 0.001) 
sigma  <-  l/sqrt(tau) 

} 

For  all  simulations  I run  employ  a 10,001  bumin  period,  run  3 chains,  and  30,000  iterations, 
which  produces  a sample  of  90,000  for  each  model.  Given  the  simplicity  of  the  models,  the 
models  converged  quickly. 


2 These  estimates  are  taken  from  the  elicited  estimated 
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coefficients  shown  in  Table  1 in  Chapter 


APPENDIX  H 

DICHOTOMOUS  MODEL  OF  TRUST  IN  JUSTICE  SYSTEM 


Table  H-l.  Dichotomous  Model  of  Trust  in  Justice  System 


Variable 

Coefficients 

Standard  Error 

Intercept 

1.3168 

0.570* 

Political  Judiciary 

-1.2635 

0.307*** 

Age  31+ 

-0.4714 

0.406 

Ideology:  Center 

-0.5353 

0.379 

Ideology:  Left 

-0.8103 

0.393* 

Occupation:  Blue 

0.4025 

0.384 

Occupation:  Student 

-0.8400 

0.425* 

Religion:  Catholic 

-0.3629 

0.322 

N =226:  Likelihood  Ratio 

chi2(7)=  25.80: 

Probability  > chi2  = 0.0005: 

Log  likelihood  = -137.237 

Significance  codes:  '***'0.001  '**'0.01  '*'0.05  '.'0.1 

Coefficient  estimates  are  maximum  likelihood  estimates  and  errors  are  asymptotic  standard 
eiTors. 


Table  H-2.  Predicted  Probability  of  Trust  versus  Actual  Trust 


Actual  Trust 
Classified  Yes  No 

Total 

Yes 

36 

25 

61 

No 

50 

115 

165 

Total 

86 

140 

226 

Correctly  classified 

Classified  + if  predicted  Pr(D)  >= 

66.81% 

.5 
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APPENDIX  I 

BAYESIAN  LOGISTIC  REGRESSION  MODEL  OF  TRUST 
Given  the  dichotomous  outcome  variable  Trust  in  the  fairness  of  the  justice  system  and 
following  Bedrick,  Christensen,  and  Johnson  ( 1 997)  the  probability  of  trust  for  any  individual  in 
civil  society  (y ) with  covariate  x is  r(x’  /?),  that  is,  fix’  (i)  = p(y  = 1 [ x,  /? ) = p,  where  ft  is  an 
unknown  k vector  of  regression  coefficients.  In  my  version  of  the  model,  r{-)  corresponds  to  the 
logistic  link  function: 

r(x' fi)  = S' /[  1 + e*7*]  (Eq.  1-1) 

The  likelihood  function  for  data  V = (y7,  is: 

n 

UP\Y)s\\  [r(x’  fi)Yi  [ 1 - fix'  (Eq.  1-2) 

1=1 

Once  again,  I employ  a normal  prior  for  the  parameters  of  the  prior  p(fi)  : 

P ~ N(B/i , T(j)  (Eq.  1-3) 

where  Be]ieitei=  [-1.304,  -1.055,  -0.308,  0.305,-0.339,-0.346,  -0.456].1 
^1997data  — [-1.310,  -0.041,  -0.543,  0.883,-0.185,-0.719,  1.167] 

The  scalar  conditional  error  precision  xp  = Mo2  is  the  same  for  the  models: 

TpeBched=diagonal7x7  [2.240,  1.314.  1.927,0.870,  1.471,  1.602,  1.806] 

Tpl997data  = diagonals 7 [2.723,  2.007,  2.358,  2.538,  1.764,  2.344,  2.212] 

I assume  Gamma  prior.  I use  Gibbs  sampling  through  WinBugs  to  obtain  posterior  means, 

standard  deviations,  and  Bayesian  credible  intervals.  The  Winbugs  model  takes  this  form  where 

Trust,  which  is  0 or  1,  is  modeled  as  a series  of  Bernoulli  Trials. 

Model  Y; 

{ 

for  (i  in  1:N)  { 

1 These  estimates  are  taken  from  the  elictited  estimated  coefficients  shown  in  Table  4-1. 
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Y[i] — dbem(p[i]); 

logit(p[i])<-  alpha  + betal.political*political[i]  + beta2.center*center[i]  + 
beta3.1eft*left[i]  + beta4.blue*blue[i]  + beta5.student*student[i]  + beta6.a31*a31[i]  + 
beta7.cath*cath[i] 

} 

alpha- dnorm(  1.1 878,  1.127) 
beta  1. political  - dnorm(- 1.304,  2.240) 
beta2. center  ~dnorm(- 1.0556,  1.314) 
beta3. left  ~dnorm(-0. 308,  1.927) 
beta4.blue  ~dnorm(0.3052,  0.870) 
beta5. student  - dnorm(-.3386, 1.471) 
beta6.a31  - dnorm(-0.3457,  1.602) 
beta7.cath  - dnorm(-0.4559,  1.806) 
tau  - dgamma(0. 1,  0.1) 
sigma  <-  l/sqrt(tau) 

} 


APPENDIX  J 

CHI-SQUARED  TEST  OF  DIFFERENCE  IN  TRUST 

The  chi-squared  test  compares  the  observed  counts  in  a cell  of  a contingency  table  with  values 

expected  from  null  hypothesis  of  independence.  In  this  case,  I am  interested  in  the  null 

hypothesis  that  the  link  between  judicial  independence  and  trust  is  independent  of  ideology. 

Given  this  understanding  the  null  and  alternative  hypotheses  are  the  following: 

H0 : Link  between  independent  judiciary  and  trust  is  independent  of  ideology 
Ha : Link  between  independent  judiciary  and  trust  is  dependent  on  ideology 

The  test  statistic  is  formed  by: 

X2=  L(f0-fe)2  If.  (Eq.J-1) 

Where  f0  is  the  observed  frequency,  and  f is  the  expected  frequency. 
fe  = [{(row  total)*(column  total)}  / total  sample]  (Eq.  J-2) 

For  the  hypotheses  above , we  have  a 2 x 2 contingency  table  expected  frequency  in  (): 

Table  J-l,  Decisions  Linked  by  Ideology 


Ideology 

Decisions  linked 

Decisions  not  linked 

Row  total 

Right 

29  (35) 

27(21) 

56 

Center 

58  (52) 

27  (33) 

85 

Column  total 

87 

54 

141 

A*=L  (f0-fe)2/fe  (Eq.J-1) 

X2=  {(29  -35)2  / 35}  + {(27  — 2 1 )2  / 33}  + {(58  - 52)2  / 52}  + {(27  - 33)2  / 33} 
X2  = 4.52 


The  chi-squared  value  is  compared  to  the  right-hand  tail  probability  above  observed  X2  value 
for  chi-squared  distribution  with  ^ (degrees  of  freedom)  = (rows  - 1)  (columns  -1). 

In  our  case  df  - (2-l)(2-l)  = 1.  X2  of  4.52  is  significant  beyond  .001. 
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To  test  independence  for  judicial  independence/high  trust  link  and  country,  I use  Chi-squared 
test  to  test  the  following  hypotheses. 

Ho  : Link  between  judicial  independence  and  high  trust  is  independent  of 
country 

Ha : Link  between  judicial  independence  and  high  trust  is  dependent  on  country. 

For  the  hypotheses  above,  we  have  a 2 x 2 contingency  table  expected  frequency  in  (): 


Table  J-2.  Decisions  Linked  by  Country 


Country 

Judicial 

independence/high 

Trust 

Other 

Row  total 

Nicaragua 

56  (76) 

170(151) 

226 

Costa  Rica 

59  (40) 

63  (82) 

122 

Column  total 

115 

233 

141 

X2=  L (f0  -fe)2  If.  (Eq.J-1) 

{(56  -75)2  / 75}  + {(170  - 151)2  / 151 } + {(59  - 40)2  / 40}  + {(63  - 82)2  / 82} 
X2  = 20.62 


The  chi-squared  value  is  compared  to  the  right-hand  tail  probability  above  observed  X2  value  for 
chi-squared  distribution  with  df  (degrees  of  freedom)  = (rows  - 1)  (columns  -1). 

In  our  case  df=  (2-l)(2-l)  = 1.  X2  of  20.62  is  significant  beyond  .000007. 


APPENDIX  K 

TRUST,  INDEPENDENCE,  AND  IDEOLOGY 
Table  K-l.  Costa  Rican  Civil  Society  Apolitical  Dichotomous  Trust  and  Political  Judiciary  by 


Political  Ideology 


Independent 

Judiciary 

Low  Trust 

Trust  in  Fairness  of  Justice  System 

High  Trust  Judicial  Independence 

Total 

Center 

Yes 

25.3 

50.7 

76.00 

No 

14.7 

9.3 

24.00 

Trust  Total 

40.0 

60.0 

100.00 

z 

II 

"J 

Left 

Yes 

33.3 

11.1 

44.40 

No 

44.5 

11.1 

55.60 

Trust  Total 

77.8 

22.2 

100.00 

N = 9 

Right 

Yes 

18.4 

52.7 

71.10 

No 

18.4 

10.5 

28.90 

Trust  Total 

36.8 

63.2 

100.00 

N = 38 

Total 

Yes 

23.8 

48.4 

72.20 

No 

18.0 

9.8 

27.80 

Trust  Total 

41.8 

58.2 

100.00 

N=  122 
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